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ENVIRONMENTAL PROTECTION AGENCY
40 CFR Parts 51, 52, and 80
[OAR 2003-0079; FRL- ]

RIN 2060-AJ99

Final Rule to Implement the 8-Hour Ozone National A mbient
Air Quality Standard - Phase 2; Final Rule to Implement
Certain Aspects of the 1990 Amendments Relating to New
Source Review and Prevention of Significant Deterio ration
as they Apply in Carbon Monoxide, Particulate Matte r and

Ozone NAAQS, Final Rule for Reformulated Gasoline
AGENCY: Environmental Protection Agency (EPA).
ACTION: Final Rule.

SUMMARY:In this document, we are taking final action on

most remaining elements of the program to implement the 8-
hour ozone national ambient air quality standard (N AAQS or
standard). This final rule addresses, among other things,
the following control and planning obligations as t hey
apply to areas designated nonattainment for the 8-h our
ozone NAAQS: reasonably available control technolo gy and
measures (RACT and RACM), reasonable further progre Ss
(RFP), modeling and attainment demonstrations, and new



source review (NSR). We are issuing this rule so t
States and Tribes will know how these statutory con
planning obligations apply and when State implement
plan (SIP) revisions are due for these obligations

the States may develop timely submissions consisten
the statutory obligations and attain the NAAQS as
expeditiously as practicable but no later than thei
maximum attainment dates. The intended effect of t
is to provide certainty to States and Tribes regard
development of those plans.

In this rule, we are also finalizing several revisi
to the regulations governing the nonattainment NSR
mandated by section 110(a)(2)(C) and part D of titl
the Clean Air Act (CAA).

Finally, this rule addresses what effect the

transition to the 8-hour standard will have on cert

aspects of the Reformulated Gasoline (RFG) program.

nine original mandatory RFG areas, as well as most

areas that have become mandatory RFG areas by being

reclassified as severe areas under section 181(b) o
CAA, will continue to be required to use RFG at lea
they are redesignated to attainment for the 8-hour
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transition to the 8-hour standard will have on area
reclassified as severe areas for the 1-hour NAAQS u
section 181(b) of the CAA that were redesignated to
attainment for the 1-hour standard before revocatio
that standard.

EFFECTIVE DATE: This rule is effective on

days from date of publication].

ADDRESSES: The EPA has established a docket for this

action under Docket ID No. OAR-2003-0079. All docu

the docket are listed in the EDOCKET index at

nder

n of

[insert date 60

ments in

http://www.epa.gov/edocket . Although listed in the index,

some information is not publicly available, i.e.,
Confidential Business Information or other informat
whose disclosure is restricted by statute. Certain
material, such as copyrighted material, is not plac

the Internet and will be publicly available only in

copy form. Publicly available docket materials are
available either electronically in EDOCKET or in ha

at the EPA Docket Center (Air Docket), EPA/DC, EPA
Room B102, 1301 Constitution Ave., NW, Washington,
Public Reading Room is open from 8:30 a.m. to 4:30
Monday through Friday, excluding legal holidays. T

telephone number for the Public Reading Room is (20
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1744, and the telephone number for the Office of Ai
Radiation Docket and Information Center is (202) 56

In addition, we have placed a variety of earlier
materials regarding implementation of the 8-hour oz
NAAQS on the web site:

http://www.epa.gov/ttn/naags/ozone/o3imp8hr.

FOR FURTHER INFORMATION CONTACT:For general information:

Mr. John Silvasi, Office of Air Quality Planning an
Standards, U.S. Environmental Protection Agency, Ma
C539-02, Research Triangle Park, NC 27711, phone nu
(919) 541-5666, fax number (919) 541-0824 or by e-m

silvasi.john@epa.gov or Ms. Denise Gerth, Office of Air

Quality Planning and Standards, U.S. Environmental
Protection Agency, Mail Code C539-02, Research Tria

Park, NC 27711, phone number (919) 541-5550, fax nu

(919) 541-0824 or by e-mail at gerth.denise@epa.gov.
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For

information concerning new source review: Ms. Jane
McDonald, Office of Air Quality Planning and Standa
U.S. Environmental Protection Agency, Mail Code C53
Research Triangle Park, NC 27711, phone number (919
1450, fax number (919) 541-5509 or by e-mail at

mcdonald.janet@epa.gov

SUPPLEMENTARY INFORMATION:
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9-03,
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Outline

|. What is the Background for this Rule?

Il. What is Included in this Rule?

[Il. In Short, What Does this Final Rule Contain?

IV. Final Rule for Phase 2 Elements Other than NSR

A. Should prescribed requirements of subpart 2 app
all 8-hour nonattainment areas classified under sub
or is there flexibility in application in certain n

defined circumstances?

B. How will we address long-range transport of gro
level ozone and its precursors when implementing th
ozone standard?

C. How will we address transport of ground-level o
its precursors for rural nonattainment areas, areas
affected by intrastate transport, and areas affecte
international transport?

D. How will EPA address requirements for modeling
attainment demonstration SIPs for areas implementin
hour ozone standard?

E. What requirements for RFP should apply under th
ozone standard?

F. Are contingency measures required in the event
failure to meet a milestone or attain the 8-hour oz
NAAQS?

G. What requirements should apply for RACM and RAC

hour ozone nonattainment areas?
H. How will the section 182(f) NO
under the 8-hour ozone standard?
|. Should EPA promulgate a NSR provision to encour
development patterns that reduce overall emissions?
J. How will EPA ensure that the 8-hour ozone stand
be implemented in a way which allows an optimal mix
controls for ozone, PM 25, and regional haze?
K. What emissions inventory requirements should ap
under the 8-hour ozone NAAQS?

L. What guidance should be provided that is specif
Tribes?

M. What are the requirements for Ozone Transport R
(OTRs) under the 8-hour ozone standard?
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N. Are there any additional requirements related t
enforcement and compliance?

O. What requirements should apply to emergency epi
P. What ambient monitoring requirements will apply
the 8-hour ozone NAAQS?

Q. When will EPA require 8-hour attainment demonst
SIP submissions?

R. How will the statutory time periods in the CAA
addressed when we redesignate areas to nonattainmen
following initial designations for the 8-hour NAAQS

V. EPA ’s Final Rule for New Source Review

A. Background

B. Summary of Final Rule and Legal Basis

C. Comments and Responses

D. NSR Implementation Under the 8-hour ozone NAAQS

VI. Final Rule for RFG

A. Introduction

B. Background

C. What Action is EPA Taking?

D. Why is EPA Taking This Action?

E. Future Proceedings

F.  Miscellaneous Administrative Changes to RFG
Regulations

G. Comments and Responses

VIl. Other Considerations

A. How will EPA's implementation of the 8-hour 0zo

affect funding under the Congestion Mitigation and

Quality Improvement (CMAQ) Program?

B. What is the relationship between implementation

8-hour standard and the CAA ’s title V permits program?
C. What action is EPA taking on the Overwhelming
Transport Classification for Subpart 1 Areas?

VIIl. STATUTORY AND EXECUTIVE ORDER REVIEWS

Executive Order 12866: Regulatory Planning and
Paperwork Reduction Act

Regulatory Flexibility Act

Unfunded Mandates Reform Act
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E. Executive Order 13132: Federalism

F. Executive Order 13175: Consultation and Coordin
with Indian Tribal Governments

G. Executive Order 13045: Protection of Children f
Environmental Health and Safety Risks

H. Executive Order 13211: Actions That Significant
Affect Energy Supply, Distribution, or Use

I. National Technology Transfer Advancement Act
J. Executive Order 12898: Federal Actions to Addre
Environmental Justice in Minority Populations and L
Income Populations

K. Congressional Review Act

L. Petitions for Judicial Review

M. Determination Under Section 307(d)

APPENDIX A TO PREAMBLE - Methods to Account for Non-

Creditable Reductions when Calculating ROP Targets
2008 and Later ROP Milestone Years
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APPENDIX B TO PREAMBLE - GLOSSARY OF TERMS AND ACRONYMS

|. What is the Background for this Rule?

On June 2, 2003 (68 FR 32805), we published a propo

rule to implement the 8-hour ozone NAAQS. The prop

addressed a number of implementation issues. We pr
one or more options for each issue addressed in the
proposal. Please refer to the proposed rule (68 FR
for a detailed discussion and background informatio
8-hour ozone NAAQS; the associated litigation; our
strategy for areas to achieve the NAAQS; and the
stakeholder process for gathering input into this e

among other topics.
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On August 6, 2003 (68 FR 46536), we published a not ice

of availability of the draft regulatory text for th e
proposed rule to implement the 8-hour ozone NAAQS. This
notice started a 30-day public comment period on th e draft

regulatory text.

On April 30, 2004 (69 FR 23951), we published a fin al
rule that addressed the following key elements rela ted to
implementation of the 8-hour ozone NAAQS: classifi cations
for the 8-hour NAAQS; revocation of the 1-hour NAAQ S(i.e.,
when the 1-hour NAAQS will no longer apply); how an ti-
backsliding principles will ensure continued progre SS
toward attainment of the 8-hour ozone NAAQS; attain ment
dates; and the timing of emissions reductions neede d for
attainment.

Following publication of the April 30, 2004 final
rule, the Administrator received three petitions, p ursuant
to section 307(b)(7)(B) of the CAA requesting

reconsideration of a number of aspects of the final rule.

'Three petitions for reconsideration of the Phase 1 Rule were filed by: 1)
Earthjustice on behalf of the American Lung Association, Environmental Defense,
Natural Resources Defense Council, Sierra Club, Clean Air Task Force, Conservation
Law Foundation, and Southern Alliance for Clean Energy; 2) the National Petrochemical
and Refiners Association and the National Association of Manufacturers; and 3) the
American Petroleum Institute, American Chemistry Council, American Iron and Steel
Institute, National Association of Manufacturers and the U.S. Chamber of Commerce.



On September 23, 2004, we granted reconsideration o
issues raised in the Earthjustice Petition. On Feb
2005 (70 FR 5593), we published a proposed rule to
comment on two of these issues: 1) the provision t
section 185 fees would no longer be applicable once
hour NAAQS is revoked and 2) the timing for determi
of what is an "applicable requirement.” On May 20,
the final rule on these two issues was signed by th
Administrator of EPA. On April 4, 2005 (70 FR 17018
published a proposed rule to take comment on the is
whether we should interpret the Act to require area
retain major NSR requirements that apply to certain
0zone nonattainment areas in implementing the 8-hou
standard. We took final action on the NSR issues o
30, 2005 (70 FR 39413; July 8, 2005).

On January 10, 2005, we granted reconsideration of
overwhelming transport classification issue raised
Earthjustice in their Petition. At the same time,
denied reconsideration of the issues they raised in
Petition dealing with the applicability of RFG when
hour NAAQS is revoked and future 8-hour ozone
redesignations to nonattainment. We intend to publ

proposed rule on the overwhelming transport classif

f three
ruary 3,
take
hat

the 1-
nation

2005,

1-hour

n June

the
by
we
their

the 1-

ish a

ication



shortly. We are continuing to review the issues ra ised in

the National Petrochemical and Refiners Association and
American Petroleum Institute Petitions. Copies of the
Petitions for Reconsideration and actions EPA has t aken

regarding the Petitions may be found at:

www.epa.gov/ttn/naaqs/ozone/o3imp8hr.

In addition, in the April 30, 2004 rule, we

established a subpart E in 40 CFR part 81 “Identification of
Area Designations and Classifications for the 1-Hou r Ozone
NAAQS as of June 15, 2004 [Reserved]. ” We intend to publish

that list shortly.
Concerning the major NSR provisions, today ’s final

regulations were proposed as part of two different

regulatory packages. On July 23, 1996 (61 FR 38250 ), we
proposed changes to the major NSR program, includin g
codification of the requirements of part D of title | of

the 1990 CAA Amendments for major stationary source s of
volatile organic compounds (VOC), NO x, particulate matter

having a nominal aerodynamic diameter less than or equal to

10 microns (PM  1p), and CO. On June 2, 2003 (68 FR 32802),
we proposed a rule to implement the 8-hour ozone NA AQS. In
the 2003 action, we proposed a rule to identify the

statutory requirements that apply for purposes of

10



developing SIPs under the CAA to implement the 8-ho ur ozone
NAAQS (68 FR 32802). We did not propose specific
regulatory language for implementation of NSR under the 8-
hour NAAQS. However, we indicated that we intended to
revise the nonattainment NSR regulations to be cons istent
with the rule for implementing the 8-hour ozone NAA QS (68
FR 32844). On April 30, 2004 (69 FR 23951), we pub lished a
final rule that addressed classifications for the 8 -hour
NAAQS. The April 2004 rule also included the NSR
permitting requirements for the 8-hour ozone standa rd,
which necessarily follow from the classification sc heme
chosen under the terms of subpart 1 and subpart 2.

Also, in our 1996 action, and then again in our Jun e
2, 2003 action, we proposed to amend our nonattainm ent NSR
provisions to expressly include NO x @S an ozone precursor in
nonattainment major NSR programs (61 FR 38297 and 6 8 FR
32847). We also proposed that, as provided under C AA
section 182(f), a waiver from nonattainment NSR for NOy as
an ozone precursor would be available for both subp art 1
and subpart 2 areas (68 FR 32846). Moreover, we pr oposed
to require States to modify their existing programs to

include NO  as an ozone precursor in attainment areas (68 FR

32846).

11



In 1996, we proposed to revise the regulations
limiting offsets from emissions reductions due to s hutting
down an existing source or curtailing production or

operating hours below baseline levels

( “shutdowns/curtailments ”). We proposed substantive

revisions in two alternatives that would ease, unde r
certain circumstances, the existing restrictions on the use
of emission reduction credits from source shutdowns and

curtailments as offsets.

On July 23, 1996, we proposed to revise §52.24 to
incorporate changes made by the 1990 CAA Amendments related
to the applicability of construction bans (61 FR 38 305).
To clarify our intent, our proposed 8-hour ozone NA AQS
implementation rule in June 2003 explained that §52.24(k)
remained in effect and would be retained. In that action,
we also proposed that we would revise §52.24(K) to reflect
the changes in the 1990 CAA Amendments (68 FR 32846 ). On
June 2, 2003 (68 FR 32802), we explained implementa tion of
the major NSR program under the 8-hour ozone NAAQS during
the SIP development period, and proposed flexible N SR
requirements for areas that expected to attain the 8-hour

NAAQS within 3 years after designation.

12



In this rule, we are also finalizing several revisi
to the regulations governing the nonattainment NSR
mandated by section 110(a)(2)(C) and part D of titl
the Clean Air Act (CAA). First, we are codifying
requirements added to part D of title | of the CAA
1990 Amendments related to permitting of major stat
sources in areas that are nonattainment for the ozo
particulate matter (PM), and carbon monoxide (CO) N
Second, we are revising the criteria for crediting
emissions reductions credits from shutdowns and
curtailments as offsets. Third, we are revising th
regulations for permitting of major stationary sour
nonattainment areas in interim periods between desi
of new nonattainment areas and EPA
SIP. Fourth, we are changing the regulations that
moratorium (ban) prohibiting construction of new or
modified major stationary sources in nonattainment
where the State fails to have an implementation pla
meeting all of the requirements of part D. In addi
the changes to the nonattainment NSR regulations, w
are making one change to the Prevention of Signific

Deterioration (PSD) regulations under part C of tit
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the CAA. We are codifying nitrogen oxides (NO x) @s an ozone
precursor in attainment and unclassifiable areas.

Today ’s changes regarding NSR are based on the proposed

rule published on June 2, 2003 to Implement the 8-h our
Ozone National Ambient Air Quality Standard (NAAQS) , as
well as the proposed rule published on July 23, 199 6 for
“Prevention of Significant Deterioration (PSD) and N on-
attainment New Source Review (NSR). ” These changes provide

a consistent national program for permitting major
stationary sources under section 110(a)(2)(C) and p arts C
and D of title I, including major stationary source s of
0zOne precursors in 0zone nonattainment areas.
For the reader ’'s convenience, a glossary and list of
acronyms appears in Appendix B of this preamble.
Il. What is Included in this Rule?
Today ’s action, Phase 2 of the implementation rule,
addresses numerous topics, but primarily focuses on the

following key implementation obligations for areas

designated nonattainment for the 8-hour NAAQS: RACT and
RACM; RFP; modeling and attainment demonstrations; and NSR.
It also addresses what effect the transition to the 8-hour
standard will have on certain aspects of the RFG pr ogram.

[1l. In Short, What Does this Final Rule Contain?

14



This summary is intended to give only a convenient

overview of our final rule. It should not be relie d on for
the details of the actual rule. The final rule (re gulatory
text) and the discussion of it in the sections belo w should

be consulted directly.
Summary of Section IV (below): Final Rule for Phas ez2

Elements Other than NSR and RFG

A. Should prescribed requirements of subpart 2 app ly in

all 8-hour nonattainment areas classified under sub part 2,
or is there flexibility in application in certain n arrowly
defined circumstances ?

There may be a basis for waiving a prescribed

requirement on a case-by-case basis where impositio n of the
requirement would create an absurd result. If a St ate
submits a demonstration that application of a speci fic
requirement in a specific nonattainment area would create
an absurd result, we will consider application of t he
absurd results doctrine at that time. We believe t hat

absurd results that might occur from application of
mandatory control measures would happen only in rar e

instances, if at all.

15



B. How will we address long-range transport of gro

und-

level ozone and its precursors when implementing th e 8-hour
ozone standard?

The EPA has issued two major rules to address
interstate transport of ozone pollution. The 1998 NQ SIP
Call Rule already is achieving significant reductio ns in NO
emissions that contribute to interstate ozone pollu tion in
the eastern United States. Nineteen States were re quired
to achieve reductions by May 2004, and additional
reductions are required by May 2007.

On May 12, 2005, EPA published the Clean Air
Interstate Rule (CAIR) in the Federal Register (70 FR
25162). It establishes statewide sulfur dioxide (S O)and
NQ emissions budgets for upwind States that significa ntly
contribute to nonattainment or interfere with maint enance
of the fine particle or 8-hour ozone air quality st andards
in downwind States. For ozone, this action establi shed
summertime NO  budgets for the District of Columbia and 25
States in the eastern half of the country, with red uctions
to be achieved by 2009 and 2015. The CAIR goes bey ond the
SIP call by requiring reductions from additional St ates and

by requiring further emissions reductions in SIP ca

States.

16
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C. How will we address transport of ground-level o zone and

its precursors for rural nonattainment areas, areas

affected by intrastate transport, and areas affecte d by

international transport?

1. Rural transport nonattainment areas

The final rule does not contain any revisions to
current policy on rural transport areas under secti on
182(h). We do not believe there are any 8-hour
nonattainment areas covered under subpart 2 that ar e “rural ”
and therefore eligible for consideration for covera ge under
section 182(h).

2. Intrastate transport

The final rule does not contain any additional
provisions for addressing intrastate transport for the

reasons stated in the proposal.

3. How will EPA address transport of ground-level ozone
and its precursors for areas affected by internatio nal
transport?

We are not setting forth any regulatory provisions

related to international transport in this rule. S ection
179B of the CAA applies for these purposes. We con tinue to
recommend that States confer with the appropriate E PA
Regional Office to establish on a case-by-case basi s the

17



technical requirements for these analyses. These a nalyses
will be subject to public comment during the State and
Federal SIP processes.
D. How will EPA address requirements for modeling and
attainment demonstration SIPs for areas implementin g the 8-
hour ozone standard?

The final rule retains the following three elements
that each attainment demonstration SIP must include - (1)
technical analyses to locate and identify sources o f
emissions that are causing violations of the 8-hour NAAQS
within nonattainment areas (i.e., analyses related to the
emissions inventory required for the nonattainment area),
(2) adopted measures with schedules for implementat ion and
other means and technigues necessary and appropriat e for
attainment, and (3) contingency measures required u nder
section 172(c)(9) of the CAA that can be implemente d
without further action by the State or the Administ rator to
cover failures to meet RFP milestones and/or attain ment.
1. Attainment demonstration due date.

Areas required to submit an attainment demonstratio n
must do so no later than 3 years after the effectiv e date

of designation for the 8-hour ozone NAAQS.

2. Multi-State nonattainment areas

18



State partners involved in a multi-State ozone

is performed.

nonattainment area must work together to perform th e

appropriate modeling analyses to identify control m easures

that will enable the area to achieve attainment as

expeditiously as practicable. Each State will be

responsible for its portion of the control program and will

be held accountable for controls identified for

implementation within its State boundaries.

3. Role of modeling guidance in attainment demonst rations
Attainment demonstrations must be consistent with 4 0

CFR §51.112. We will generally review the demonstration S

for technical merit using EPA's most recent modelin g

guidance at the time the modeled attainment demonst ration

4. Multi-pollutant assessments (one-atmosphere mod eling)
There is no regulatory text on this issue, but the

preamble makes several recommendations concerning m ulti-

pollutant assessments.

E. What requirements for RFP should apply under th e 8-hour

ozone standard?

1. General discussion

19



We are adopting nearly all the approaches set forth in
our proposed rule for the various 1-hour rate-of-pr ogress
(ROP) and 8-hour RFP issues.

2. What is the content and timing of the plan for
addressing the RFP requirements under section 182(b )(1) for
areas covered under subpart 2?

Areas that are classified as moderate under the 8-h our
standard that have already implemented their 15 per cent
plans under their 1-hour ozone SIPs would be consid ered to
have met the statutory 15 percent requirement. Rea sonable
further progress for the first 6 years from the bas eline
year would be covered under the more generic RFP
requirements of subpart 1. Serious and above areas would
have to meet 3 percent reductions per year starting in the
baseline year averaged over each 3-year period out to the
attainment year.

An 8-hour nonattainment area that is identical,
geographically, to its predecessor 1-hour nonattain ment
area (which has already done the 15 percent reducti on) will
not be required to do another 15 percent VOC-only r eduction
plan. For an 8-hour moderate or higher nonattainme nt area
that contains a 1-hour nonattainment area that has an
approved 15 percent VOC ROP plan but also contains areas

20



that do not have an approved 15 percent VOC ROP pla n, the
final rule allows States the choice between two opt ions:

Option 1. Develop a new baseline and new 15 percent VOC

ROP emission reduction target for the entire newly expanded
area. Determine that emissions reductions that occ ur after
the 2002 baseline emissions inventory year are cred itable

in the combined new area. The reductions must be o fvOC
only.

Option 2. Treat the 8-hour nonattainment area as divided
between the old 1-hour area(s) and the newly added 8-hour

area. For the newly added portion (which had not

previously implemented a 15 percent plan), States m ust
establish a separate 15 percent VOC target under su bpart 2.
The previous nonattainment area that fell under the 1-hour
standard will now be subject to the subpart 1 provi sions of
the CAA and will be able to credit both VOC and NO x toward

meeting the RFP target for this portion of the

nonattainment area. VOC reductions to meet the 15 percent
requirement for the portion of the new 8-hour nonat tainment
area that has not yet met this requirement may come from

across the entire 8-hour area.
The subpart 1 RFP provisions addressed by the rule

below that are applicable in the former 1-hour port ion of

21



the area depend on the subpart 2 area

follows:

In moderate areas that have an attainment date with
5 years after their 8-hour designation, for which
portions of the area have previously met their 15
percent requirements under the 1-hour standard, the
former 1-hour portion will only be subject to subpa

1 RFP requirements, which will be satisfied with th
measures that demonstrate attainment as expeditious
as practicable. These areas will not be developing
RFP plans separate from their attainment plans. Th
for these areas, the only motor vehicle emissions
budgets that will be developed will be for the
attainment year.

In moderate areas that have an attainment date beyo
5 years after their 8-hour designation, for which
portions of the area have previously met their 15
percent requirements under the 1-hour standard, the
former 1-hour portion will only be subject to subpa

1 RFP requirements, which will be satisfied with a

plan to demonstrate 15 percent emissions reductions

(which may be either VOC or NO x Or a combination of

both) from 2002 to 2008, and any additional emissio

22
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reductions needed for attainment beyond 2008. Thus :

these areas (the entire 8-hour nonattainment area)

would establish a motor vehicle emission budget for

2008 and for their attainment year.
Serious and above areas will be developing both a 1
percent VOC plan for the new portion of the 8-hour

nonattainment area and an 18 percent VOC/NO

x plan for the

portion of the area that previously met its 15 perc ent
requirement. Thus, the RFP plan as a whole will es tablish
total allowable emissions for 2008 for the entire 8 -hour
nonattainment area. Therefore, the plans for these areas,
as well as moderate areas that choose option one, w ill
establish motor vehicle emissions budgets for both 2008 and
the attainment year.
3. What baseline year should be required for the e missions
inventory for the RFP requirement?

We are using the 2002 inventory as the baseline
inventory for the RFP requirement for areas desigha ted
nonattainment in 2004 primarily because of timing ¢ oncerns
related to attainment dates and when data is collec ted and
compiled. However, in response to several comments , We are
allowing States the option of justifying the use of an

alternative baseline year inventory year for RFP.

23



4. Should moderate and higher classified areas be subject

to prescribed additional RFP requirements prior to their

attainment date ?

Moderate areas would have to provide additional
emissions reductions (VOC/NO x) heeded to provide for
attainment by the beginning of the ozone season pri orto

the area ’s attainment date. Serious and higher classified

areas would need to provide in their SIPs an additi onal
average of three percent per year emission reductio n over
each subsequent 3-year period beyond the initial 6- year

period through the attainment year.

5. What is the timing of the submission of the RFP plan ?

For moderate and higher classified areas, the first

RFP SIP must be submitted within 3 years after the area’s
nonattainment designation. For areas with a June 1 5, 2004
effective date, for the 8-hour designations, the Sl P would
be due by June 15, 2007. This would provide up to 3 years

for States to develop and submit RFP plans, and 1

additional year (until the end of 2008) for control

measures to be implemented. The RFP SIP for any re maining
3-year periods out to the attainment date beyond th e first

6 years would be required to be submitted with the

attainment demonstration, i.e., within 3 years afte r

24



prior to 1990.

designation. We recommend that States complete the ir RFP
plans as soon as possible after designation to prov ide more
time for sources to implement the emissions reducti ons.

6. How should CAA restrictions on creditable measu res be
interpreted? Which national measures should count as
generating emissions reductions credit toward RFP

requirements ?

All emissions reductions that occur after the basel ine
emissions inventory year are creditable for purpose s of the
RFP requirements in this section except as specific ally
provided in section 182(b)(1)(C) and (D) and sectio n
182(c)(2)(B) of the CAA which exclude four categori es of
emissions reductions requirements required to be ad opted
7. For areas covered only by subpart 1, how should the RFP
requirement be structured ?

We are finalizing rules for two rather than three
categories of areas based on the CAA ’s division of
attainment dates for subpart 1 areas under section
172(a)(2). The following are the two scenarios and the RFP
requirements for each:

Scenario A: Areas with attainment dates 5 years or less
after designation (i.e., for most areas on or befor e June
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15, 2009). Reasonable further progress for these a

would be met by ensuring emissions reductions neede

attainment are implemented, as noted above, by the

beginning of the ozone season prior to the attainme

This would be similar to subpart 2 RFP for areas cl

as marginal.

Scenario B: Areas with attainment dates beyond 5 years

after designation (i.e., beyond 2009).

o The RFP plan must show increments of progress from
baseline emissions inventory year out to the
attainment date.

. The RFP SIP would first have to provide for a 15
percent emission reduction from the baseline year
within 6 years after the baseline year (i.e., out t
2008).

o The 15 percent RFP SIP would have to be submitted

within 3 years after designation (i.e., in 2007).

. Either NO  or VOC emissions reductions (or both) could

be used to achieve the 15 percent emission reductio
requirement.

. For each subsequent 3-year period (after 2008) out
the attainment date, the RFP SIP would have to prov

for an additional increment of progress no less tha
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the amount of emissions reductions that would be
roughly proportional to the time between the end of
the first increment (in 2008) and the attainment da te.

This second RFP SIP would also have to be submitted

within 3 years after the effective date of designat ion
(i.e., in 2007).
8. Where part of an 8-hour nonattainment area was a 1-hour
nonattainment area with a ROP obligation extending past
2002, can emissions reductions from the area 's 1-hour ROP
plan be used as credit toward meeting the area ’'s 8-hour RFP
plan ?

Where an area has both 1-hour and 8-hour RFP

obligations for the post-2002 period, the State may rely on
emissions reductions from the 1-hour plan in achiev ing RFP
for the 8-hour standard. The State could develop a new
baseline and new RFP emission reduction targets for the
entire 8-hour standard nonattainment area (i.e., th e old 1-
hour standard nonattainment area and any newly adde d

portion of the 8-hour standard nonattainment area).

Emissions reductions from measures in the 1-hour 0z one SIP
that are achieved after the 8-hour ozone NAAQS base line
year could count (subject to creditability restrict ions as
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discussed above) toward meeting the RFP requirement for the

entire 8-hour area.

This approach would set an RFP target for the entir e
8-hour ozone nonattainment area. Under this approa ch, the
new RFP target for the 8-hour standard would replac e the
previous 1-hour ROP target (while ensuring that, at a
minimum, the emissions reductions required to meet the old

target are met; see 40 CFR 51.905(a)(1)(iii)).

9. Will EPA 's “Clean Data Policy ” apply for purposes of 8-

hour RFP, attainment demonstrations and other relat ed

requirements ?

We intend to apply the Clean Data Policy, which we had
applied under the 1-hour standard, for purposes of the 8-
hour standard. In this action EPA is finalizing th e
statutory interpretation that is embodied in the po licy.

The text of the final rule encapsulates the statuto ry

interpretation set forth in the policy.

10. How will RFP be addressed in Tribal areas ?

We intend to follow the Tribal Authority Rule (TAR) :

which provides Tribes with the ability to develop T ribal
implementation plans (TIPs) to address and implemen t the
NAAQS in Indian country. It further provides the T ribes
with flexibility to develop these plans in a modula r way,
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as long as the elements of their TIPs are reasonabl y

“severable. ”
11. How will RFP targets be calculated ?

Appendix A to the preamble to this final rule provi des
calculation procedures for determining the RFP targ ets.
These have been revised from those in the proposal to

account for NO « and for emissions models in addition to the
MOBILE model.

12. Should EPA continue the policy of allowing

substitution of controls from outside the nonattain ment
area within 100 kilometers for VOC and 200 kilomete rs for
NQ@?

We intend to continue to rely on this policy at the

current time. The use of emissions reductions outs ide the
nonattainment area must be shown to be beneficial t oward
reducing ozone in the nonattainment area and must e nsure

that the reductions meet the standard tests of
creditability (permanent, enforceable, surplus, and
guantifiable).

13. When must RFP emissions reductions be achieved ?

The target level of emissions must be met by the

attainment date of the attainment year. Section
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182(c)(2)(B) requires that RFP be continued out to the
attainment date.

14. Banked emission reduction credits (including sh utdown

credits): Can pre-baseline emission reduction cred its be

used to satisfy the RFP requirement?

. The baseline emissions should not include
pre-enactment banked emission credits since they we re
not actual emissions during the calendar year of
enactment of the CAA Amendments of 1990.

. Banked emissions reductions credits created prior t o]

enactment of the CAA Amendments of 1990 are not

creditable toward the 15 percent progress requireme nt.
However, for purposes of equity, EPA encourages Sta tes
to allow sources to use such banked emissions credi ts

for offsets and netting as authorized.

J When States use such banked credits for offsets and
netting to the extent otherwise creditable under th e
part D NSR regulations, these pre-enactment emissio ns
credits must be treated as growth. Prior guidance on

this issue is still relevant for banked emission

reduction credits in relation to the RFP requiremen t
for the 8-hour ozone standard. However, because th e
rule for implementing the 8-hour ozone standard use sa
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2002 baseline year, the prior guidance should be
interpreted with that baseline in mind instead of
enactment of the CAA Amendments of 1990.

F. Are contingency measures required in the event

of

failure to meet a milestone or attain the 8-hour

ozone NAAQS?

Contingency measures are required to be implemented
the event of failure to meet a milestone or attain
hour ozone NAAQS and must accompany the attainment
demonstration SIP. All subpart 1 and subpart 2 are
than marginal areas need contingency measures.

G. What requirements should apply for RACM and RAC

the 8-

as other

T for 8-

hour ozone nonattainment areas?

1. Reasonably Available Control Technology (RACT)

For subpart 1 areas that submit a demonstration of
attainment for 5 or less years after designation (i

not request an attainment date extension beyond 5y

after designation), the CAA ’'s RACT requirement is met with

the control requirements associated with a demonstr
that the NAAQS is attained as expeditiously as prac

For subpart 1 areas that submit an attainment
demonstration that requests an attainment date exte

(i.e., beyond 5 years after designation), subpart 2
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moderate and above areas, and areas within an Ozone

Transport Region (OTR), a RACT SIP is required cove ring CTG
sources and major non-CTG sources. The RACT submit tal date
is 27 months after designation, except a subpart 1 area

shall submit the RACT SIP with its attainment date

extension request. 2 States must require sources to
implement RACT no later than the first ozone season or
portion thereof which occurs 30 months after the re quired

submittal date.

Where a RACT SIP is required, State SIPs implementi ng
the 8-hour standard generally must assure that RACT is met,
either through a certification that previously requ ired
RACT controls represent RACT for 8-hour implementat ion
purposes or through a new RACT determination. Stat es may
use existing EPA guidance in making RACT determinat ions.
The State need not perform a NO x RACT analysis for sources
subject to the State ’'s emission cap-and-trade program where
the cap-and-trade program has been adopted by the S tate and
approved by EPA as meeting the NO « SIP Call requirements or,
in States achieving CAIR reductions solely from ele ctric

*This is generally expected with the submission of the attainment demonstration.
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generating units (EGUSs), the CAIR NO x requirements. 3 States
are free to conduct case-by-case RACT determination s, or
RACT determinations or certifications for groups of

sources, at their discretion.

2. Reasonably Available Control Measures (RACM)

For each nonattainment area required to submit an
attainment demonstration, the State must submit wit h the
attainment demonstration a SIP revision demonstrati ng that
it has adopted all control measures necessary to
demonstrate attainment as expeditiously as practica ble and
to meet any RFP requirements.

H. How will the section 182(f) NO x provisions be handled

under the 8-hour ozone standard?

The final rule allows a person to petition the

Administrator for an exemption from nonattainment m ajor NSR
and/or RACT requirements for major stationary sourc es of NO
in 8-hour ozone nonattainment areas and for any are aina

section 184 ozone transport region. The final rule

includes an extension of the NO x Waiver provisions to 8-hour
o0zone nonattainment areas covered under subpart 1 ( as
proposed) as well as subpart 2 nonattainment areas. In

3 Alternatively, a State need not perform a NO, RACT analysis for sources subject

to Federal implementation plan that implements the emission reductions required by the
NOy SIP call or the CAIR.
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addition, the final rule states that a section 182( f) NO
exemption granted under the 1-hour ozone standard d oes not
relieve the area from any requirements under the 8- hour

ozone standard. A petition must contain adequate

documentation that the exemption provisions in sect ion
182(f) are met. We recently issued updated guidanc eon
appropriate documentation regarding section 182(f) for

application to the 8-hour ozone program.

I. Should EPA promulgate a NSR provision to encour age

development patterns that reduce overall emissions?

Section V of this preamble below addresses rules fo r
NSR for the 8-hour ozone standard. We are not at t his time
issuing any rule related to Clean Air Development

Communities (CADCS).

J. How will EPA ensure that the 8-hour ozone stand ard will
be implemented in a way which allows an optimal mix of
controls for ozone, fine particulate matter (PM 25 ), and

regional haze?

We are continuing our policy of encouraging each St ate

with an ozone nonattainment area which overlaps or IS

*Memorandum dated January 14, 2005, “Guidance on Limiting Nitrogen Oxides
(NOy) Requirements Related to 8-Hour Ozone Implementation” from Stephen D. Page,
Director,
Office of Air Quality Planning and Standards, to Air Directors, Regions I-X.
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nearby a PM ,s nonattainment area to take all reasonable

Tribes?

steps to coordinate the required revisions for thes e
nonattainment areas and meet reasonable progress go als for
regional haze. K. What emissions inventory requir ements
should apply under the 8-hour ozone NAAQS?
Existing ozone-relevant emissions data element
requirements under 40 CFR 51 subpart A are sufficie nt to
satisfy the emissions inventory data requirements u nder the
8-hour ozone NAAQS.
L. What guidance should be provided that is specif ic to
Section 301(d) of the CAA recognizes that American
Indian Tribal governments are generally the appropr iate
authority to implement the CAA in Indian country. As
discussed in the TAR, it is appropriate to treat Tr ibes in
the same manner as States for purposes of implement ing all
of the provisions of the CAA, except those provisio ns for
which EPA has specifically determined that it is no t
appropriate to treat Tribes in the same manner as S tates.
(The CAA provisions for which EPA has determined it is not
appropriate to treat Tribes in the same manner as S tates
are listed in section IV.L. of this preamble.) Exa mples of
CAA provisions for which EPA has determined it is n ot
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deadlines.

appropriate to treat Tribes in the same manner as S tates
include specific plan submittal and implementation

In implementing this rule, it is important for both
States and Tribes to work together to coordinate pl anning
efforts. Other than in very limited circumstances, State
regulations do not apply to Indian Country, but SIP control
measures could impact downwind areas, including Ind ian
communities. In addition, nonattainment area bound aries
may include a portion of Indian Country. Coordinat ed
planning will help ensure that the planning decisio ns made
by the States and Tribes complement each other and achieve
progress toward meeting the NAAQS.

M. What are the requirements for Ozone Transport R egions
(OTRs) under the 8-hour ozone standard?

Section 184 continues to apply for purposes of the 8-
hour standard; therefore, the current OTR remains i n place
and the section 184 control requirements continue t o apply
for purposes of the 8-hour standard. If a new OTR is
established for purposes of the 8-hour standard pur suant to
section 176A, that area would also be subject to th e
provisions and additional control requirements of s ection

184.
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N. Are there any additional requirements related t 0
enforcement and compliance?

We are not setting forth any additional rule relate d
to compliance and enforcement.

O. What requirements should apply to emergency epi sodes?

We have not yet proposed any rule revision related to
emergency episodes (at 40 CFR part 51, subpart H), and the
final rule below does not contain any such rule rev ision.
P. What ambient monitoring requirements will apply under
the 8-hour ozone NAAQS?

No monitoring requirements are being promulgated as
part of this rulemaking. The preamble discusses cu rrent
relevant requirements (40 CFR part 58) and anticipa ted
activities.

Q. When will EPA require 8-hour attainment demonst ration
SIP submissions?

Modeled attainment demonstrations - where required -
must be submitted within 3 years after the effectiv e date
of the area  ’s nonattainment designation.

R. How will the statutory time periods in the CAA be
addressed when we redesignate areas to nonattainmen t
?

following initial designations for the 8-hour NAAQS
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For any area that is initially designated attainmen t
or unclassifiable for the 8-hour NAAQS and subseque ntly
redesignated to nonattainment for the 8-hour ozone NAAQS,
the attainment date and dates for submittal of any
applicable requirements under subpart 1 or subpart 2 and
these regulations would run from the date of redesi gnation
to nonattainment for the 8-hour NAAQS.

Summary of Section V (below): EPA ’'s Final Rule for New
Source Review

In today ’s action, we are finalizing previously

proposed changes to three regulations that govern m ajor NSR
permitting of major stationary sources in nonattain ment
areas - 40 CFR 51.165, appendix S of 40 CFR part 51 , and 40
CFR 52.24.

The regulations at 40 CFR 51.165 contain the minimu m
elements that a State 'S preconstruction permitting program
for major stationary sources in nonattainment areas must
contain in order for EPA to approve the State ’'s program into
the SIP. In §51.165, we are making revisions to incorporate

the major stationary source thresholds, significant
emission rates, and offset ratios pursuant to part D of
title | of the CAA, as amended in 1990, for the 8-h our

ozone NAAQS, the CO NAAQS, and the PM 10 NAAQS. We are also
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promulgating final changes to the requirements for

emissions reductions achieved from shutdowns or

curtailments at §51.165(a)(3)(ii)(C). We are not currently

acting on any other proposed changes to 40 CFR 51.1 65.

Appendix S of 40 CFR part 51 contains the

preconstruction permitting program that applies to major
stationary sources in nonattainment areas lacking a n
approved part D NSR program. It applies during the interim
period after EPA designates an area as nonattainmen t, but
before EPA approves a SIP to implement the nonattai nment
NSR requirements for that pollutant (SIP developmen t
period). We are making the same changes to appendi x S that

we are making to §51.165 to implement the CAA as revised by
the 1990 Amendments. In addition, we are finalizin g
revisions to section VI of appendix S to qualify

applicability of this section. This revision is an

outgrowth of the proposed revisions to section VI i n the 8-
hour NAAQS implementation proposal (68 FR 32802). We also
are removing an outdated exemption for sources incr easing

emissions less than 50 tons per year (tpy).
The regulations at 40 CFR 52.24 contain restriction S
on the construction or modification of major statio nary

sources, including a construction ban applicable in
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circumstances enumerated by the 1977 CAA. These

regulations also apply if the Administrator determi nes
pursuant to CAA section 173(a)(4) that the State is not
adequately implementing the SIP for meeting the par tD
requirements. Today ’s final rules codify requirements of

the 1990 CAA Amendments related to the applicabilit y of
construction bans. The final rules at §52.24 also codify

that §51.165 applies in interpreting the terms in §52.24.
The regulations at 40 CFR 52.24(k) retain the requi rement
that appendix S governs permits to construct and op erate

applied for during the period between the date of
designation as nonattainment and the date the part D plan
for NSR is approved, but is updated to remove the r eference
to the construction ban.

In addition to the changes to the nonattainment NSR
regulations, we also are making one change to the P SD
regulations under part C of title | of the CAA. We are
codifying NO  , as an ozone precursor in attainment and
unclassifiable areas.
Summary of Section VI (below): Final Rule for RFG

Today ’s rule specifies that the nine original RFG
mandatory areas must continue to use RFG at least u ntil

they are redesignated to attainment for the 8-hour
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standard. Similarly, areas that have been reclass
severe areas under section 181(b) of the CAA for th
NAAQS, and which were not redesignated to attainmen
the 1-hour NAAQS prior to its revocation, must cont
use RFG at least until they are redesignated to att

for the 8-hour standard. The EPA is reserving for
consideration what RFG requirements apply to areas
were reclassified as severe under the 1-hour standa
were redesignated to attainment for that standard b

its revocation. The only such area that was redesi

to attainment prior to revocation of the 1-hour sta
Atlanta, Georgia. The EPA is also reserving for fu
consideration whether areas must continue using RFG
they are redesignated to attainment for the 8-hour
standard, for the original nine mandatory areas as

the areas reclassified to severe. Finally, EPA cla

that the current opt-in rules will remain in place

the 1-hour standard is revoked. Areas classified u
subpart 2 as marginal or above are eligible to opt-

the RFG program.

Summary of Section VII (below): Other Consideratio

41

ified as
e 1-hour
t for
inue to
ainment
future
that

rd, but
efore
gnated
ndard is
ture

after

well as
rifies
after
nder

in to

ns



A. How will EPA ’'s implementation of the 8-hour ozone NAAQS

affect funding under the Congestion Mitigation and Air
Quality Improvement (CMAQ) Program?

This section describes the relationship between the
CMAQ program and the 8-hour ozone NAAQS implementat ion
program.

B. What is the relationship between implementation of the
8-hour standard and the CAA ’s title V permits program?

The interrelationship between implementation of the 8-
hour ozone standard and the title V permits program was not
discussed in the proposed rule. However, various q uestions
have been raised about the interface between the
implementation of the 8-hour ozone standard and the title V
operating permits program. The preamble presents s everal
guestions and answers, mainly dealing with how titl eV
applicability is affected by the new 8-hr ozone sta ndard
and the revocation of the 1-hour ozone standard.

C. What action is EPA taking on the Overwhelming T ransport
Classification for subpart 1 areas? We are not completing
rulemaking on the overwhelming transport classifica tion in
this rulemaking. This section discusses the status of the

rulemaking.
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IV. Final Rule for Phase 2 Elements Other than New Source
Review and Reformulated Gasoline

The discussion of many of the regulatory elements
below address timing of required actions, such as
submission dates for SIP revisions. The discussion is
primarily directed toward 8-hour ozone nonattainmen t areas
for which the effective date of the designation was June
15, 2004. However, a number of areas may have late r
effective dates for their designations, such as ear ly
action compact areas and areas subsequently redesig nated
from attainment to nonattainment for the 8-hour ozo ne
standard. For these situations, the timing will ru n from
the effective date of those designations. In cases in this
preamble where we have used June 15, 2004 as a subs titute
for the "effective date," we are using it only for purposes
of those areas with an effective date of June 15, 2 004.
A. Should prescribed requirements of subpart 2 app ly in
all 8-hour nonattainment areas classified under sub part 2,
or is there flexibility in application in certain n arrowly-

defined circumstances?

[Section VI.D. of June 2, 2003 proposed rule (68 FR
32825); no draft or final regulatory text.]

1. Background
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The 1990 CAA Amendments overhauled the CAA's

requirements for ozone nonattainment areas and, in
so, specified new mandatory measures for many areas
approach embodied in subpart 2 was to classify area
according to the severity of their pollution. Area

more serious ozone pollution were given a higher
classification that did two things. First, the
successively higher classifications provided a succ
longer maximum timeframe for attaining the ozone NA
Second, each higher classification mandated specifi
additional and/or more stringent obligations than t
classification immediately below. Specifying manda
measures in the statute was necessary because State
EPA, prior to 1990, had failed to ensure that SIPs
steady reasonable progress in reducing emissions or
require readily available measures that were cost e
and necessary to meet the standard. See generally

Rep. No. 101-490 at 144-48 (1990).

For this rule, we examined the issue of mandatory

measures from both a legal and policy standpoint.
legal view is guided by the statutory language in p

title | of the CAA. In addition, we were guided by

Supreme Court ’s view of this language. Our policy view is
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guided by past precedents and also the principles w

forth in our proposed rule (June 3, 2003; 68 FR 328

We have consistently interpreted the CAA to mean th

once an area is classified under subpart 2, the sub
requirements apply. While certain requirements all
some flexibility in how they apply, the requirement
allow for broad waivers. For example, all areas cl

as serious or above must meet the requirement for a
enhanced inspection and maintenance (I/M) program,
there is some flexibility in determining what type
program meets the requirement for an enhanced I/M p
The Supreme Court, in addressing whether the classi
provisions in subpart 2 applied for purposes of the
ozone NAAQS found that they did and stated that EPA
implementation scheme, which would have avoided
classifications under subpart 2, was unreasonable b

it would effectively nullify the subpart 2 provisio
Congress created with the intent to limit State and

discretion. Whitman v. American Trucking Assoc.

484-85.
In the proposed rule, we recognized that there is ¢
law doctrine that might allow a case-by-case waiver

mandatory requirements when sufficient evidence is
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presented that application of a specific requiremen
particular area would cause absurd results.

2. Final rule

We continue to interpret the CAA to mean that the

prescribed requirements for each classification und
subpart 2 apply to areas with such classification f
8-hour NAAQS. As we noted in the preamble to the p
rule, there may be a basis for waiving a prescribed
requirement on a case-by-case basis where impositio
requirement would create an absurd result. However
stated in the proposed rule, we believe that absurd
that might occur from application of mandatory cont
measures would happen only in rare instances. If a
submits a demonstration that application of a speci
requirement in a specific nonattainment area would
an absurd result, we will consider application of t
absurd results doctrine at that time.

3. Comment and responses

Comment A number of commenters supported the approach

that we discussed in the proposed rule. Other comm
agreed with the overall concept that we proposed bu
that we should take additional factors into conside

if we make case-by-case waivers from subpart 2
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requirements. Several commenters suggested that we
the cost of controls into consideration when determ
there were an absurd result while others suggested

look at relative control strategy effectiveness, e.

take
ining if
that we

g.,

allowing a demonstration that NO x reductions are more

effective and therefore may be substituted for mand

VOC emissions reductions.

atory

Several other commenters stated that we should more

broadly allow substitution of subpart 2 mandatory m
One commenter felt that substitution of subpart 2 m
should be allowed as long as the substituted measur
at least equivalent to the mandatory measures. Ano
commenter stated that we should allow areas to adop
substitute measures in lieu of subpart 2 measures w
subpart 2 measures would not be as effective as the
substitute measures in reaching attainment. The co
stated that we have been overly limited in our
characterization of when subpart 2 measures might b
to avoid an absurd result. The commenter believed
should create a categorical exemption as an exercis
agency power to allow areas to substitute NO
measures or more effective control measures for les

effective control measures when doing so would expe
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attainment. Another commenter urged us to limit th
application of subpart 2 measures because the impos
such measures creates economic disincentives for co
to locate and expand in nonattainment areas. A num
commenters stated that they do not support the vehi

or Stage Il vapor recovery programs and recommended
provide States with flexibility in meeting these

requirements.

Response : Many of the commenters ’ suggestions go

beyond the application of an absurd results doctrin
instead suggest broad waiver of subpart 2 requireme
based on a determination that an alternative or sub

is more effective. We do not believe that we have
authority to broadly waive measures mandated by Con

As noted by the Supreme Court, Congress intended to

States '’ discretion when it mandated the specific controls

under subpart 2. See e.g., Whitman , 531 U.S. 484-85.

("Whereas subpart 1 gives EPA considerable discreti
shape nonattainment programs, subpart 2 prescribes
parts of them by law" and "EPA may not construe the
in a way that completely nullifies textually applic

provisions meant to limit discretion™).
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However, as stated in our proposed rule, we believe

that case law may provide EPA with limited flexibil ity to
waive federally mandated requirements on a case-by- case
basis where application of those requirements would produce
an absurd result. We do not need to conclude here what

precise circumstances would create an absurd result

Rather, that decision would need to be made on a ca se-by-
case basis in the context of a specific request. | n
general, we note that to demonstrate an absurd resu It, a
State would need to demonstrate that application of the
requirement would result in more harm than benefit. For

example, the programs mandated under subpart 2 are

generally effective in reducing emissions of the tw 0 ozone
precursors - NOx and VOC - and because reductions of those
precursors generally lead to improved air quality, we
believe that such a demonstration could be made, if at all,

only in rare instances.

With regard to the comment relating to Stage Il vap or
recovery, section 202(a)(6) of the CAA does provide for
revision or waiver of the Stage Il vapor recovery
requirement under certain conditions: “The requirements of
section 182(b)(3) (relating to stage Il gasoline va por

recovery) for areas classified under section 181 as
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moderate for ozone shall not apply after promulgati on of

such standards and the Administrator may, by rule, revise
or waive the application of the requirements of suc h
section 182(b)(3) for areas classified under sectio n 181 as
Serious, Severe, or Extreme for ozone, as appropria te,

after such time as the Administrator determines tha t
onboard emissions control systems required under th is
paragraph are in widespread use throughout the moto r

vehicle fleet. ” Currently, EPA is formulating policy

concerning how widespread use will be determined an d has
been seeking participation from affected parties. Further

information is available at:

http://www.epa.gov/ttn/naags/ozone/ozonetech/stage?2 /.

Comment A few commenters disagreed with the approach

in our proposed rule. One commenter stated that we do not
have the statutory authority to create new waivers to
subpart 2 requirements. Another commenter stated t hat the
CAA does not allow case-by-case waivers to avoid "a bsurd"”
results. The commenter further stated that doing s o would
in effect require us to rewrite the statute by regu lation.

Response : As stated above, we agree that we do not
have broad authority to waive subpart 2 requirement s and

that the CAA itself does not expressly create autho rity to
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waive such requirements. However, the “absurd results ” line

of cases provides that where application of a statu te as
written would create a result counter to what Congr ess
intended, an Agency has limited authority to constr ue that
provision in a manner than would effectuate Congres s'

intent.  °

B. How will we address long-range transport of gro und-
level ozone and its precursors when implementing th e 8-hour

ozone standard?

[Section VI.F. of June 2, 2003 proposed
rule (68 FR 32827); no draft or final regulatory te xt.]

1. Background

Interstate transport can make it difficult or

impossible for some States to meet attainment deadl ines for
areas within their boundaries solely by regulating sources
within their own boundaries. Section 110(a)(2)(D) of the
CAA provides an important tool for addressing the p roblem
of interstate transport. It provides that a State must

>See Holy Trinity Church v. United States, 143 U.S. 457 (1892) ("If literal
construction of the words of a statute be absurd, the act must be so construed to avoid the
absurdity."); Griffin v. Oceanic Contractors, Inc. 458 U.S. 564 (1982) (recognizing the
absurdity exemption, but concluding that a harsh penalty provision did not produce
results counter to Congress' intent); Mova Pharm. Corp. v. Shalala, 140 F.3d 1060 (D.C.
Cir. 1998) (recognizing the absurdity exemption, but finding that a "successful defense"
regulation went beyond the statute was not necessary to meet Congressional intent.)
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include adequate provisions in its SIP to prohibit
within the State from emitting air pollutants in am
that contribute significantly to nonattainment, or
interfere with maintenance, in one or more downwind
Section 110(k)(5) of the CAA authorizes EPA to find
SIP is substantially inadequate to meet any CAA
requirement, including the requirements of section
110(a)(2)(D) of the CAA. If we make such a finding
must require the State to submit, within a specifie
period, a SIP revision to correct the inadequacy.
further addresses interstate transport of pollution
section 126, which authorizes any State to petition
regulate emissions from significant upwind sources
pollutants in other States.

In addition to requiring States to control intersta
air pollution under section 110(a)(2)(D), the CAAr
States with nonattainment areas to develop State pl
under part D that provide for meeting the NAAQS as
expeditiously as practicable, and for maintaining h
air quality in those areas over time. Together, th
section 110(a)(2)(D) and part D provisions provide
upwind State and in-State controls to ensure that n

health-based air quality standards are met and main
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2. Current approach

Inthe NO  SIP Call Rule, EPA found the SIPs for

certain States in the eastern U.S. to be substantia Ity
inadequate to address emissions transported to down wind
States and required those States to select and adop t
control measures to meet statewide ozone-season NO X
emissions budgets based on highly cost-effective NO X
emissions reductions (63 FR 57356, October 27, 1998 ) In
that rule, we determined that the same level of emi ssions
reductions was needed to address transport for both the 1-

hour and 8-hour standards. 6

The NO SIP Call Rule is achieving substantial

emissions reductions and air quality improvement we [lin
advance of the attainment dates of 8-hour nonattain ment
areas. In the eastern United States, monitoring da ta shows
a 10 percent improvement between 2002 and 2004 in t he
seasonal (May-September) average of daily maximum 8 -hour
0zone concentrations, after adjustment for meteorol ogical
differences. The EPA believes that the NO «x reductions
achieved as a result of the NO x SIP Call are an important

factor in this improvement. The compliance date fo r

%In light of various challenges to the 8-hour NAAQS, we stayed the 8-hour basis
for the NQ SIP Call Rule (65 FR 56245; September 18, 2000).
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achieving the required NO « reductions under phase | of the

NQ SIP Call was May 31, 2004. All of the 19 affected

States and the District of Columbia submitted compl ete

Phase | SIPs, which EPA approved, in response to th e NOy SIP
Call and are implementing their NO x control programs. State
programs to implement the rule have focused on redu cing

emissions from electric power generators and large

industrial emitters. The phase Il NO « SIP Call Rule, which
responds to court decisions on issues from the orig inal SIP
call rule involving certain types of sources and ge ographic
coverage, requires additional emissions reductions by May
1, 2007.

The EPA’S modeling for the CAIR indicates that ozone
levels across the eastern half of the country will improve
substantially by 2010 because of existing requireme nts -

including the NO x SIP call, federal motor vehicle and

nonroad engine regulations, and other existing Stat e and
federal rules. Last year, EPA designated more than 100
areas in that region as having ozone levels not mee ting the
8-hour ozone standard, based on 2001-2003 data. Ai r
quality improvements due to existing requirements ( ie.,
without State measures required for areas designate d
nonattainment for the 8-hour standard) are projecte dto
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leave only 16 of these areas in nonattainment in 20 10.
This estimate is derived from base case CAIR modeli ng
results shown in the final notice for the CAIR (70 FR
25254, Table VI -12).

On May 12, 2005, EPA published the Clean Air

Interstate Rule in the Federal Register (70 FR 2516 2). The
EPA determined that 28 States and the District of C olumbia
contribute significantly to downwind nonattainment, or
interfere with maintenance, of the PM2.5 and 8-hour ozone
NAAQS in other States. The rule requires these Sta testo
submit SIP revisions to reduce SO2 and/or NO x emissions.

To reduce interstate ozone transport, the rule

established statewide ozone-season NO x budgets for 25 States
and the District of Columbia. The budgets are base d on the
level of emissions that can be achieved through hig hly
cost-effective controls that EPA determined are ava ilable
from EGUSs; however, States have flexibility to choo se the
measures they will use to achieve the necessary emi ssions

reductions. Due to feasibility constraints, EPA is
requiring the CAIR budgets to be achieved in two ph ases.

For summertime NO , the first phase starts in 2009 (covering
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2009-2014); ' the second phase of NO « reductions begins in
2015 (covering 2015 and thereatfter).
The 25 States that are required to meet a summertim e

NQ cap for ozone purposes, along with the District of

Columbia, are Alabama, Arkansas, Connecticut, Delaw are,
Florida, lllinois, Indiana, lowa, Kentucky, Louisia na,
Maryland, Massachusetts, Michigan, Mississippi, Mis souri,
New Jersey, New York, North Carolina, Ohio, Pennsyl vania,
South Carolina, Tennessee, Virginia, West Virginia, and
Wisconsin.

The CAIR is geographically broader and more stringe nt

than EPA ’s previous ozone interstate transport rule, the NO

SIP Call, adopted in 1998. 8 The CAIR ’s ozone requirements
are based on updated analyses of the impacts of pol lution
transported across State borders, and of highly cos t-
effective control opportunities for NO X

As detailed in the final CAIR action, the CAIR rule

will further reduce ozone transport to assist State sin

"The CAIR first phase also provides an annual NO, budget, which also starts in
20009.

The CAIR requires summertime NO reductions in the following States not
covered by the NOy SIP Call: Arkansas, Florida, lowa, Louisiana, Mississippi, and
Wisconsin. The NOy SIP Call has requirements for two States not covered by CAIR
ozone requirements: Rhode Island and Georgia. The EPA has proposed a stay of
applicability of the SIP Call to Georgia as an initial response to a petition for
reconsideration on whether Georgia should be covered.
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their efforts to bring ozone nonattainment areas in
attainment or -- in the case of downwind receptor a
that attain prior to some or all CAIR reductions --
maintain air quality meeting the 8-hour ozone NAAQS
the CAIR rulemaking, EPA projected that 39 counties
16 nonattainment areas referenced above) would have
levels exceeding the standard in 2010 in the absenc
further control requirements (i.e., the base case w
CAIR). Most of these counties were projected to be

a few parts per billion (ppb) of the standard. For

counties, the average reduction in ozone levels est

from 2009 CAIR NO  controls is 0.4 ppb, and the maximum

improvement is 1.4 ppb (70 FR 25254, Table VI

CAIR NOy requirements will achieve reductions prior to the

maximum attainment date for downwind 8-hour ozone a

classified as moderate.

We believe that States will be able to demonstrate

timely attainment for most 8-hour ozone nonattainme
with the help of emissions reductions from Federal
However, we also believe that a limited number of d
areas, while showing improvement, are likely to rem
nonattainment after 2009. This is due to the sever

projected ozone levels in certain areas, uncertaint
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the levels of emissions reductions that will actual

and persistence of historical difficulties with att

the 1-hour ozone standard. The EPA determined in t
that even if all downwind receptor areas attained o
many areas will remain close enough to the standard

risk of falling back into nonattainment. The EPA c

that the 2015 summertime NO « reductions will assist

attainment and maintenance of the 8-hour standard.
In addition to controlling interstate air pollution
under section 110(a)(2)(D), EPA national rules and
rules for controlling local sources of emissions ar
significantly reducing, and in the future will furt
reduce, the amount of pollution transported to 8-ho
nonattainment areas in downwind States. Downwind S
in devising their attainment and maintenance plans,
able to take required upwind reductions into accoun
Depending on the particular area, the upwind reduct
will help to hasten attainment of the NAAQS, make
attainment and maintenance of the NAAQS less diffic

costly, or both.

ly occur,
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°For the 22 counties projected to be in nonattainment in 2015 in the absence of
further control requirements (i.e., the CAIR base case), the average ozone reduction in
2015 from CAIR is 1.1 ppb, and the maximum improvement is 1.6 ppb. (70 FR 25254,

25455, Table VI-13.)

58



The EPA notes that interstate pollution transport w ill

be further reduced through cost-effective measures that
individual States adopt for purposes of bringing th eir
0zone nonattainment areas into attainment. 10" Given the
potential for measures adopted by one State to impr ove air

quality downwind, EPA is supportive of multi-State
cooperation on strategies for attaining the 8-hour
standard.

3. Comments and responses

This section addresses the more significant comment S
received; the response to comment document addresse s other
comments also.

Comment. Several commenters thought the June 2, 2003,

8-hour implementation proposal failed to adequately address
transport and disagreed with our statement that 8-h our
transport has been addressed up front by the NO x SIP Call.
Some added that this puts northeastern States locat edin
the OTR in a situation where their citizens and bus inesses

are bearing a disproportionate burden of health and
economic impacts compared to upwind States that hav e fewer

control requirements than OTR States. Some OTR Sta te

' Many types of sources contribute to ozone transport. The CAIR reduction
requirements are based solely upon potential reductions from EGUs; EPA did not find
other source types highly cost effective to control.
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commenters said that the rule should address this i

One said we cannot assume that transport has been a

until after the NO x SIP Call is implemented and has been

evaluated.

Response : The 8-hour ozone implementation rule is not

intended as a rule to address interstate transport
pollution and to achieve emissions reductions from
sources as provided under CAA section 110(a)(2)(D).
Rather, its purpose is to interpret nonattainment
requirements (in subparts 1 and 2 of part D of titl

State plans to implement the 8-hour NAAQS. We have
addressed the section 110(a)(2)(D) obligation throu
NQ SIP Call and CAIR, which provide substantial air q
benefit for downwind areas significantly affected b
transport of pollution from other States.

Comment: Two commenters recommended a regional
approach among States to address transport. One co
thought that Clear Skies is the best way to address
transport, but absent that, would support a regiona
approach. Some commenters thought the 8-hour ozone
implementation proposal ignored the issue that ozon
regional problem that can only be solved through re

planning. These commenters added that instead of
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incentives for regional planning there were disince
Another commenter thought that EPA unrealistically
States to be able to resolve all potential conflict
between the States by working together in a collabo
process to identify and adopt appropriate controls
provide for attainment. The commenter suggested th
oversight may be necessary in these situations. On
commenter thought the development of multiple OTRs
regional planning and coordination may be highly de
to bring States with a common problem together to
coordinate efforts with the strength of several Sta
rather than to go-it alone. Another suggested some
criteria for EPA to use if we were to choose to est

OTRs.

Response:  We believe that addressing interstate

transport requires regional approaches and regional
cooperation. The EPA has ensured regional action t
interstate ozone transport through the NO

CAIR. In addition, we note that groups of States h
worked effectively together in the past to address
ozone problems. For example, the Lake Michigan Air
Directors Consortium (LADCO) was established in 199

States of lllinois, Indiana, Michigan, and Wisconsi
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main purpose of LADCO is to provide technical asses
for and assistance to its member States on problems
ozone air quality and to provide a forum for its me
States to discuss air quality issues. We will cont
encourage these multi-State efforts to assess and a
ozone nonattainment and will work with these States
needed to provide support and ensure progress.

We agree with other commenters that States should
work together in the SIP development process to ens
localized transport is addressed. States that shar
interstate nonattainment area are expected to work
in developing the nonattainment SIP for that area a
reducing emissions that contribute to local-scale
interstate transport problems. We would also encou
collaborative efforts even in cases where there is
multi-State nonattainment area but where significan
emissions sources in one State might affect air qua
a nonattainment area in an adjacent State.

In response to comments suggesting that EPA establi
additional transport regions, at this time we do no
anticipate formalizing any additional transport reg
We believe that the NO x SIP Call and CAIR rules go far to

effectively address the kind of transport that
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establishment of a transport region would be intend ed to
address, without the costs of setting up a commissi on to
oversee the transport region.

Comment: Some commenters stated that we should not

rely on the proposed Clear Skies legislation to red uce
emissions transport because there is no guarantee t hat the
legislation will be enacted. Several State comment ers
added that Clear Skies would not provide adequate o r timely
emissions reductions. Another commenter suggested that we
work with Congress to enact legislation to allow fo r the
development and use of a transport argument in atta inment
demonstrations.

Response:  While we still hope that Congress will

adopt the Administration ’'s Clear Skies multi-pollutant

legislation, we acknowledge that the outcome of tha t
process is uncertain. To ensure that regional tran sport is
addressed in a timely manner, EPA finalized the CAI R in May

2005 based on our existing regulatory authority.

Comment One commenter proposed that rather than

addressing transport through national measures, we could
include transport as one of the criteria for determ ining
the adequacy of a SIP. This commenter supported th e multi-
State collaborative effort mentioned in the propose d rule,
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so that areas work together to address transport as their

SIPs are being developed. The commenter asserted t hat our
proposed early, top-down approach could significant ly
hinder SIP planning for local areas considering the complex
chemistry of ozone and PM 25 formation.

Response :  We believe that the NO x SIP Call and CAIR
help, rather than hinder, SIP planning for nonattai nment
areas. We agree that the CAA does allow the States to work
together in a collaborative fashion to assess regio nal or
sub-national transport. The EPA worked with a Stat e-led
effort in the mid-to late-1990's [the Ozone Transpo rt

Assessment Group (OTAG) process] to perform such an

assessment, which documented the magnitude and exte nt of
long-range transport of ozone and its precursors. At that
time, EPA concluded that without some certainty of what
levels of emission controls would be required in th e larger
region, States faced great uncertainty regarding th e

amounts of ozone and precursor concentrations being
transported into the modeling domain of the nonatta inment

area for which they were required to develop their

attainment demonstrations. Therefore, EPA issued t he NO
SIP Call - and more recently, CAIR -- to establish the
emission reduction responsibilities of upwind State s under
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section 110(a)(2)(D). In this way, eastern States
then have a fair degree of certainty regarding requ
upwind reductions and the amount of transported emi
to be assumed in their 1-hour ozone attainment
demonstrations for individual nonattainment areas.
on the OTAG experience, we believed that there was
risk that States working together in a collaborativ
fashion would not agree on a regional control strat
within the time the CAA provides for States to deve
hour attainment demonstrations. Therefore, we bel
commenter is incorrect that the "top-down™ approach
significantly hinder SIP planning for the individua
and on the contrary, will provide the certainty nee
complete the attainment demonstrations in a timely
The commenter also proposed that rather than
addressing transport through national measures, we
include transport as one of the criteria for determ

the adequacy of a SIP. Itis true that section

110(a)(2)(D)(i)(1) requires a SIP to “contain adequate

provisions . . .prohibiting, consistent with the pr
of this title, any source or other type of emission

activity within the State from emitting any air pol

in amounts which will — (1) contribute significantly to
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nonattainment in, or interfere with maintenance by,
other State with respect to any such national prima
secondary ambient air quality standard . . .

sections 110(a)(1) and (2) of the CAA require State
submit SIPs that implement, maintain, and enforce a
revised NAAQS within 3 years of promulgation of the

standard. Among other things, these SIP revisions

address a State ’s significant contribution of pollution to

nonattainment and maintenance problems in other Sta

under section 110(a)(2)(D). On March 10, 2005, EPA
officially notified States that they have failed to

SIPs to satisfy this requirement of the CAA with re

any
ry or

” Furthermore,
sto

new or

must

tes

submit

spect to

the 8-hour ozone and PM 25 NAAQS (70 FR 21147; April 25,

2005). The finding starts a 2-year clock for EPA t

a final Federal Implementation Plan (FIP) that will
the requirements of section 110(a)(2)(D) unless a S
revision correcting the deficiency is approved by E
before the FIP is promulgated. The EPA plans to is
guidance regarding how States could satisfy the sec
110(a)(2)(D) requirement. For States affected by C
approved SIP responding to the CAIR would satisfy t

requirement and turn off the FIP clock.
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C. How will we address transport of ground-level o zone and

its precursors for rural nonattainment areas, areas

affected by intrastate transport, and areas affecte d by

international transport?

[Section VI.G. of June 2, 2003 proposed rule (68 FR

32828); no draft or final regulatory text.] Hn

1. Rural transport nonattainment areas

a. Background

In the June 2, 2003 proposal, we noted that section

182(h) of the CAA (under subpart 2) recognizes that the
ozone problem in a rural transport area is almost e ntirely
attributable to emissions from upwind areas. This section
provides that the only requirements applicable to a n area
classified under subpart 2 that we determine isar ural
transport area are the minimal requirements specifi ed for
marginal areas, i.e., those areas expected to attai n within
3 years after designation. The timing for attainme nt for
these areas will depend on the schedule for adoptio n and
implementation of control measures in the upwind ar eas. We

did not propose any revision to current policy and

"'This section of the proposal also addressed multi-State nonattainment areas.
The discussion of multi-State nonattainment areas is now covered under the discussion
below on attainment demonstrations and modeling.
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practices related to the rural transport area provi sions
under section 182(h).

b. Summary of final rule

The final rule does not contain any revisions to
current policy on rural transport areas under secti on
182(h). 12

c. Comments and responses

Comment: Several commenters favored the proposed
approach of not revising our current policies with regard
to subpart 2 areas that meet the criteria for being a rural
transport area under section 182(h).

Response:  We agree with these comments.

Comment. Several commenters urged us to provide more
flexibility such as extending the provision to othe r areas
whose problems are caused by transport but that do not
qualify as rural under section 182(h).

Response:  These commenters did not suggest any legal
mechanism for granting the flexibility provided und er

section 182(h) to areas that do not qualify as rura | under

"?Based on current information, we do not believe there are any 8-hour
nonattainment areas covered under subpart 2 that are “rural” and therefore eligible for
consideration for coverage under section 182(h). Existing policy on rural transport areas
includes the “General Preamble for the Implementation of Title I of the Clean Air Act
Amendments of 1990; Proposed Rule,” April 16, 1992 (57 FR 13505).
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section 182(h). We have not found any such legal m
and, therefore, the final rule does not extend the
flexibility provided under section 182(h) to additi
areas.

2. Intrastate transport

a. Background

In the proposed rule, we noted that a number of Sta
air agency representatives had voiced concern about
intrastate transport of ozone and precursor emissio
asked EPA to address this concern. We indicated th
CAA requires individual States, as an initial matte
deal with intrastate transport. We also pointed ou
State could recommend designation of nonattainment
that are large enough to encompass upwind and downw
areas of the State and require that the individual
jurisdictions work together on an attainment plan t
accounts for transport and results in attainment by
attainment date for the entire nonattainment area.
solicited comments on other ways of addressing intr
transport within the context of the CAA provisions.

b. Summary of final rule

The final rule does not contain any additional

provisions for addressing intrastate transport for
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reasons stated in the proposal. However, as indica ted in

the Phase 1 Rule published on April 30, 2004, for s ubpart 1
areas, States and EPA could consider intrastate tra nsport
in determining the attainment date for an area. B n
identifying the appropriate attainment date for an area,
the State should consider measures to address intra state

transport of pollution from sources within its
jurisdiction.

c. Comments and responses

Comment Two commenters recommended that States have

regulatory authority to require controls as necessa ry
regarding the problem of intrastate transport. The y
asserted that nonattainment areas should work with upwind
contributing areas within the State to address regi onal

transport within the State.

Response : As provided in the proposed rule (68 FR

32829), we agree with the commenters that States ha ve the
obligation and authority to address the transport o f
pollution from one area of the State to a different area of
the State.

PIntrastate transport also could be considered in determining the attainment date
that is as expeditious as practicable for subpart 2 areas, but if the date were later than
allowed for the area’s classification, the State would need to request bump-up of the area
to a higher classification for that date to be approved.
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Comment Several comments recommended an intrastate

transport classification.

Response :  Our response to those comments is in the

transport?

response to comment document for the Phase 1 Rule o f April
30, 2004. (Docket document OAR-2003-0079-0717; p. 68.)
3. How will EPA address transport of ground-level ozone
and its precursors for areas affected by internatio nal
a. Background

As discussed in the proposal, international
transboundary transport of ozone and ozone precurso rs can
contribute to exceedances of the NAAQS. It is poss ible
that the international transport of air pollutants may
affect the ability of some areas to attain and main tain the
8-hour ozone NAAQS. Section 179B of the CAA (Inter national
Border Areas), applies to nonattainment areas that are
affected by emissions emanating from outside the Un ited
States. This provision requires EPA to approve a S IP for
an ozone nonattainment area if it meets all of the
requirements applicable under the CAA, other than a
requirement that the area demonstrate attainment an d
maintenance of the ozone NAAQS by the applicable at tainment
date, and the State establishes to EPA's satisfacti on that
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the SIP would be adequate to attain and maintain th
NAAQS by the applicable attainment date but for emi
emanating from outside the United States. The prea
the proposed rule recommended that States should co
with the appropriate EPA Regional Office to establi
case-by-case basis the technical requirements for t
analyses.

b. Final rule

As in the proposal, we are not setting forth any
regulatory provisions related to international tran
Section 179B of the CAA applies for these purposes.
continue to recommend that States confer with the
appropriate EPA Regional Office to establish on a c
case basis the technical requirements for analyses
support showings under section 179B. These analyse
be subject to public comment during the State and F
SIP processes.

c. Comments and responses

Comment  Several commenters addressed the discussion

of international transport in the proposed rule. T
commenters suggested that EPA is placing too high a
on States to make a demonstration that a nonattainm

would attain but for international transport (e.g.,
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assessing emissions from foreign countries). These
commenters stated that EPA has the appropriate reso
and technical expertise to evaluate international t

and highlighted certain data EPA has gathered and m
EPA has performed. The commenters suggested that E
should re-evaluate relevant policies regarding sect

of the CAA to ensure they are streamlined and not
unnecessarily burdensome on States in making an
international transport demonstration. Another com
thought that the proposed rule does not adequately
ozone from international sources, especially ina s
where a State does not have jurisdiction over most
significant sources of ozone or access to available

for modeling in that region. Another commenter enc
EPA to expand its view of the applicability of sect

and allow consideration of the impact on attainment
smoke from crop burning activities in Southern Mexi

Central America.

urces
ransport
odeling
PA

ion 179B

menter
address
ituation
of the
data
ouraged
ion 179B
of

co and

Response : The CAA, not EPA ’'s proposed rule, places the

burden on States to demonstrate that an area would
to attain but for emissions from sources located ou
the United States. However, EPA agrees with the co

that EPA has been performing numerous activities th
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provide data that States may be able to rely on as
develop these demonstrations. We recognize that ad
data for foreign sources may not be available to St
Therefore, modeling, according to the modeling guid
attainment demonstrations, may not be possible in a
cases. Because the availability of information and
causes of international pollution vary significantl

one area to another, EPA continues to believe that
approach for addressing international transport is
States to work with EPA on an area-by-area basis to
determine what is the best available information an
best method for analysis that fits the unigue situa

each area.

Regarding consideration under section 179B of the

impact on attainment of smoke from crop burning act
in Southern Mexico and Central America, in many cas
may not be possible to confidently quantify the imp
the total ozone loadings from individual foreign so
that are hundreds or even thousands of miles from t

border. Particularly since 1998, when spring fires

Mexico and Central America were very severe, EPA ha

received much information about the potential impac

such occurrences on ozone and PM levels in the Unit
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States. A prime lesson learned from those experien
that a well-designed, detailed analysis is required

one can estimate the degree of influence from such

In many cases, sufficient data will not exist to dr

a conclusion. Case-by-case consultation between EP
the State will help determine how best to consider
information in attainment planning.

With respect to the applicability of section 179B t
areas affected by emissions from very distant, fore
sources, EPA currently has not taken a position. |
when there are any SIP submittals that request a se
179B dispensation on such a basis, EPA will examine
submittals on a case-by-case basis, including focus
the sufficiency of the technical demonstration, in
make a determination of section 179B applicability.

The EPA considers international transport of pollut
an important issue. The EPA is engaged in several
international efforts that will allow us to better
understand the linkages between air pollution sourc
other countries and their impacts on public health
quality in the United States. The EPA has cooperat
agreements with both Canada and Mexico to investiga

international border transport. The information ge
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by these partnerships will assist States in evaluat ing
international transport affecting 8-hour nonattainm ent
areas.
D. How will EPA address requirements for modeling and
attainment demonstration SIPs for areas implementin g the 8-
hour ozone standard?

[Section VI.H. of June 2, 2003 proposed rule (68 FR
32830); §51.908 in draft and final regulatory text.]

As noted in the proposal, an attainment demonstrati on
SIP consists of (1) technical analyses to locate an d
identify sources of emissions that are causing viol ations
of the 8-hour NAAQS within nonattainment areas (i.e iy
analyses related to the emissions inventory require d for
the nonattainment area), (2) adopted measures with
schedules for implementation and other means and te chniques
necessary and appropriate for attainment, (3) commi tments,
in some cases, to perform a mid-course review (MCR) , and
(4) contingency measures required under section 172 (©)(9)
of the CAA that can be implemented without further action
by the State or the Administrator to cover failures to meet
RFP milestones and/or attainment. The final rule r etains
three of these four elements, the exception being t he
requirement for a commitment to perform a MCR. As noted
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below, EPA will assess whether a MCR is needed on a
by-case basis in reviewing individual attainment

demonstrations.

In the Phase 1 Rule, §51.908 contained only the

requirement related to the timing of implementation
emissions reductions needed for attainment. In tod
final rule, that provision is retained as paragraph
§51.908, and other requirements related to modeling
attainment demonstrations appear in the remaining
paragraphs of §51.908.

In the proposal, we also solicited public comment o
the guidance related to multi-pollutant assessments
discussed below), areas with earlier and later atta
dates, MCR, modeling guidance, and multi-State
nonattainment areas. These topics are discussed be
Associated with the attainment demonstration also a
RFP/ROP plans and the SIP submission concerning RAC
of which we discussed elsewhere in the preamble to
proposed rule and which are discussed in later sect
this preamble.

1. Areas with early attainment dates

a. Background
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The proposal noted that under section 182(a), margi nal

areas, which have a maximum attainment date of 3 ye ars
after designation, are not required to perform a co mplex
modeling analysis using photochemical grid modeling . We
noted that areas covered under either subpart 1 or 2 with
ozone concentrations close to the level of the NAAQ S [e.g.,
within 0.005 parts per million (ppm)] 14 will most likely

come into attainment within 3 years after designati on as
nonattainment without any additional local planning as a

result of national and/or regional emission control

measures that are scheduled to occur. We noted tha t

regional scale modeling for national rules, such as the NO
SIP Call and Tier Il motor vehicle tailpipe standar ds,
projects major ozone benefits for the 3-year period of

2004-2006. Attainment for many areas classified as

marginal is further indicated by subsequent modelin g used
to support the CAIR. This 3-year period coincides with the
period that would be used to determine whether an a rea

attains the 8-hour standard within 3 years after

designation for areas classified as marginal.

"“Even though the June 2, 2003 proposal contained the reference to the 0.005
ppm criterion, the draft regulatory text issued for public comment did not contain a
reference to this criterion.
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If existing modeling for a marginal area does not
indicate the area will attain with the current plan
control measures, EPA encouraged the areas to reque
reclassification to moderate and encouraged the Sta
Tribe to develop an attainment demonstration using
photochemical grid modeling. (See 68 FR 32831; Jun
2003.) Even though modeling is not required, it ma
prudent.

In the proposal, we noted that many subpart 1 areas
are projected through regional modeling to come int
attainment within 3 years after designation with cu
control programs. Therefore, we proposed that no
additional modeled attainment demonstration would b
required for areas with air quality observations cl
the level of the standard and where regional or nat
modeling exists that is appropriate for use to demo
the area will attain the 8-hour standard within 3 'y
after designation (i.e., based on data from 2004-20

We proposed that areas subject only to subpart 1 ma
request an attainment date no later than 3 years fo
designation for the 8-hour NAAQS by submitting with
year of the designation a SIP that demonstrates the

will attain within 3 years following designation.
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demonstration must include modeling results and ana lyses
that the State is relying on to support its claim. Such
modeling must be consistent with EPA guidance and m ust be
appropriate for the area.
b. Summary of final rule

Although we proposed that subpart 1 areas requestin g
an attainment date within 3 years after designation should
submit their attainment demonstration within 12 mon ths, we
have removed that provision from the final rule. A subpart
1 area is free to choose to submit its attainment
demonstration at any time prior to the 3-year due d ate. °
As is the case with all required attainment demonst rations,
the demonstration must be submitted no later than 3 years
following designation and must be appropriate for u sein
the area. We anticipate that most subpart 1 areas will be
included in the modeling analyses conducted by area S with
later attainment dates. States are encouraged to u se these
available analyses, as well as future EPA national or
regional modeling. The demonstration must include modeling

>The EPA notes that 8-hour ozone nonattainment areas are also free to develop

early SIPs with motor vehicle emissions budgets for transportation conformity purposes
in advance of a complete SIP attainment demonstration. For more information on
establishing an early 8-hour ozone SIP and how it could be used for conformity, please
refer to EPA’s July 1, 2004, conformity final rule (69 FR 40019).
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results and analyses that the State or Tribe is rel ying on

to support its claim. Such modeling should be cons istent
with EPA guidance and should be applicable and appr opriate
for the area. 18 |f acceptable available modeling does not

demonstrate attainment, the area would need to subm it a

local modeled attainment demonstration.

c. Comments and responses

Comment Several commenters recommended that the
requirement for attainment demonstrations from all subpart
1 areas be eliminated.

Response :  Section 172(c)(1) clearly requires that

nonattainment areas “. .. shall provide for attainment of

the national primary ambient air quality standards. " To
meet this requirement, a State must demonstrate tha t the
area will attain by a specified date and identify a nd adopt

the control measures that will bring the area into
attainment. We see no authority for waiving this
requirement for areas.

Comment What are the requirements for subpart 1
areas requesting attainment dates within 3 years of

designation?

'If an assessment indicates that a regional modeling analysis is not applicable to
a particular nonattainment area, additional local modeling would be required.
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Response :  Subpart 1 areas must submit their
attainment demonstrations within 3 years after desi

2. Areas with later attainment dates

a. Background

For areas with attainment dates of more than 3 year
after designation, regardless of whether they are ¢
under subpart 1 or subpart 2 (except marginal areas
proposed to require them to submit an attainment
demonstration SIP. This proposal was reflected in
§51.908(b) and (c) of the draft regulatory text. We
that local, regional and national modeling develope

support Federal or local controls could be used pro

gnation.

S
overed

), we

stated
dto

vided

the modeling is consistent with EPA ’'s modeling guidance.

Several States have invested considerable time and
resources in regional 8-hour ozone modeling project
following this guidance. Where exceedances of the
ozone standard are more pervasive and widespread th
were for the 1-hour ozone standard, we recommended
States work together in multi-State modeling effort
leverage off work under development and resources s
these projects.

b. Summary of final rule
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Subpart 1 areas with attainment dates later than 3
years after designation and areas classified as mod erate or

higher under §51.903, are required to submit an attainment

demonstration no later than 3 years after the effec tive
date of designation for the 8-hour ozone NAAQS. Ar eas with
an effective date of designation of June 15, 2004 a re
required to submit an attainment demonstration no | ater

than June 15, 2007. These demonstrations must be

consistent with section 51.112, including appendix W. In
addition, for the review of technical adequacy, we will
generally rely on our most recent modeling guidance at the
time the modeled attainment demonstration is perfor med. We
will be making available a final version of the mod eling
guidance related to developing attainment demonstra tions

for the 8-hour ozone standard. w

Areas required to submit an attainment demonstratio n are
encouraged to follow the procedures described in th is
guidance. Local, regional and national modeling de veloped
to support Federal or local controls generally may be used

7U.S. EPA, (November 4, 2005), Guidance on the Use of Models and Other
Related Analyses in Attainment Demonstrations for the 8-Hour Ozone NAAQS, EPA-
454/R-05-002, http://www.epa.gov/ttn/scram, (Modeling Guidance, File name: ozone-
final.pdf).
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provided the modeling is consistent with EPA ’s modeling
guidance at the time the modeled attainment demonst ration
18

is performed.

c. Comments and responses

We received no comments on this topic per se; comme nts
on the timing of submission of attainment demonstra tions is
discussed elsewhere. We noted in the proposal that
comments on the modeling guidance were welcome at a ny time
and that we would consider those comments in any fu ture
revision of that document. We noted that comments
submitted on the modeling guidance document would n ot be

docketed as part of this rulemaking, nor would a

comment/response summary of these comments be a par t of the
final 8-hour ozone implementation rule since they w ill not
affect the rule itself. We will address those comm ents at

the time we issue the final modeling guidance.

3. Multi-State nonattainment areas

a. Background

""The guidance may not apply to a particular situation, depending upon the
circumstances. The EPA and State decision makers retain the discretion to adopt
approaches on a case-by-case basis that differ from this guidance where appropriate.
Any decisions by EPA regarding a particular SIP demonstration will only be made based
on the statute and regulations, and will only be made following notice and opportunity
for public review and comment. Therefore, interested parties will be able to raise
questions and objections about the contents of this guidance and the appropriateness of
its application for any particular situation.
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As discussed in the June 2003 proposal, section 182
of the CAA defines a multi-State ozone nonattainmen
as an ozone nonattainment area, portions of which |
two or more States. Section 182(j)(1)(A) and (B) s
certain requirements for such areas. First, each S
which a multi-State ozone nonattainment area lies m
all reasonable steps to coordinate the implementati
the required revisions to SIPs for the given nonatt
area [section 182(j)(1)(A)]. Next, section 182(j)(
requires the States to use photochemical grid model
any other equally effective analytical method appro
us for demonstrating attainment. We are prevented
section 182(j) from approving any SIP revision subm
under that section if a State has failed to meet th
requirements.

To address the provisions of section 182(j)(1)(A),
States that include portions of a multi-State ozone
nonattainment area should develop a joint work plan
evidence of early cooperation and integration. The
plan should include a schedule for developing the e
inventories, and the attainment demonstration for t
entire multi-State area. Each State within a multi

0zone nonattainment area is responsible for meeting
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requirements relevant to the given area. Care shou
taken to coordinate strategies and assumptions in a
area with those in other, nearby modeled areas in o
ensure that consistent, plausible strategies are de

Section 182(j)(2) for multi-State nonattainment are
recognizes that one State may not be able to demons
attainment for the nonattainment area if other Stat
which portions of the nonattainment area are locate
adopt and submit the necessary attainment plan for
area. In such cases, even though the area as a who
not have an approvable attainment demonstration, th
sanction provisions of section 179 will not apply i
portion of the nonattainment area located in a Stat
submitted an attainment plan.

b. Summary of final rule

As discussed in the proposal, State partners involv
in a multi-State ozone nonattainment area must work
together to perform the appropriate modeling analys
identify control measures that will enable the area
achieve attainment as expeditiously as practicable.

State will be responsible for its portion of the co
program and therefore will be held accountable for

identified for implementation within its State boun
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The modeling analyses should encompass the entire
multi-State nonattainment area as well as adjacent
which may contribute to the nonattainment problem.
plans should address local transport within the reg

its contribution to nonattainment in the multi-Stat
Consideration of long-range transport and its contr

to nonattainment is discussed in section IV.B. of t
preamble. Multi-State nonattainment areas are subj
the same modeling and attainment demonstration requ
of the final rule that apply to all other areas. M
multi-State nonattainment areas do not have to subm
modeled attainment demonstration because section 18
exempts marginal areas from the requirement to subm
attainment demonstration.

c. Comments and responses

Comment Several commenters encouraged us to clearly

define in the rule how multi-State nonattainment ar
be treated if all or a portion of an area is subjec

to subpart 1. One of these commenters requested a
clarification that photochemical grid modeling will
required for multi-State areas classified under sub
or areas that are classified as marginal. The comm

reasoning was that such modeling is unnecessary sin
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are close to achieving the 8-hour NAAQS and will be in
attainment before the modeling can be completed.

Response :  We agree with these commenters that since

section 182(a) exempts marginal areas from the requ irement
to submit an attainment demonstration, such areas n eed not
develop an attainment demonstration. Section 182(] ) of the
CAA requires that multi-State areas use photochemic al grid
modeling as part of their attainment demonstrations while

Section 172 (Subpart 1 areas) of the CAA does not

explicitly require photochemical grid modeling. Fo r
subpart 1 areas that do not seek an attainment date of 3
years or less after designation, we make no distinc tion

between multi-State and single-State subpart 1

nonattainment areas. All subpart 1 nonattainment a reas are
required to submit an attainment demonstration that relies
on photochemical grid modeling, either one that has already
been performed that is appropriate for use in the a rea, or
a new one. We do not believe that techniques other than
those based on photochemical grid modeling will pro vide
credible assurance that an area will achieve the 8- hour
ozone standard by the area ’'s attainment date.

Comment  One commenter requested that we perform the

modeling for multi-State areas. Two commenters stated that
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if any additional photochemical modeling is require
such areas pursuant to CAA 182(j)(1)( B), then EPA
refine previous modeling; perform new modeling; or
a less resource-intensive, alternate method that fu
the requirement. The commenters asserted that we s
assist the States in coordinating the development o
attainment/maintenance plans and ensure that areas
involving multiple EPA Regions are not hampered by

jurisdictional conflicts and inconsistencies.

Response : The EPA has conducted, and will continue to

conduct, regional and national scale modeling that
most of the ozone nonattainment areas. Both single
and multi-State nonattainment areas will be able to
use of EPA modeling, where appropriate. The EPA wi
with States to determine the steps necessary for th
use of EPA modeling in a local attainment demonstra
States that plan to use EPA modeling in lieu of loc
modeling should be prepared to justify the local us
regional projections as well as conduct additional

to monitor progress towards attainment. The EPA wi
continue to work with States to coordinate the deve
of consistent attainment/maintenance plans.

4. Role of modeling guidance in attainment demonst
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a. Background

The proposal noted that section 182(b)(1)(A) requires

0zone nonattainment areas to develop an attainment

demonstration which provides for reductions in VOC and NO
emissions "as necessary to attain the national prim ary
ambient air quality standard for ozone. ” Section 172(c),
requires areas covered under subpart 1 to demonstra te
attainment. For a subpart 1 area that does not qua lify for
an attainment date within 3 years after designation , we
proposed to require the State to develop and submit a

modeled attainment demonstration. 19

We noted that section 182(c)(2)(A) provides that fo r
serious and higher-classified areas the "attainment
demonstration must be based on photochemical grid m odeling

or any other analytical method determined by the

Administrator, in the Administrator's discretion, t 0 be at
least as effective." A photochemical grid model sh ould
meet several general criteria for it to be a candid ate for

' As noted above in the discussion of subpart 1 areas with early attainment dates,
although the draft regulatory text in §51.908(a) was structured such that no attainment
demonstration was needed for subpart 1 areas that received an attainment date within 3
years after the effective date of the nonattainment designation, this was misleading,
since the draft §51.904(b)(2) provision that affected these areas required submission of a
demonstration of attainment within 3 years after designation. The final regulatory text
in §51.908(b) clarifies this point.
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consideration in an attainment demonstration. We n oted

that, unlike in previous guidance, 20 we did not propose
recommending a specific photochemical grid model fo rusein

the attainment demonstration for the 8-hour NAAQS f or

ozone. At present, there is no single model which has been
extensively tested and shown to be clearly superior or

easier to use than other available models. Criteri a for
attainment demonstrations are contained in 40 CFR 5 1.112,
including appendix W (i.e., “EPAs Guideline on Air Quality

Models, ” 68 FR 18440, April 15, 2003). Appendix W refers t o]

EPAs “Use of Models and Other Analyses in Attainment

Demonstrations for the 8-Hour Ozone NAAQS ” and lists a set
of general requirements that an air quality model s hould
meet to qualify for use in an attainment demonstrat ion for

the 8-hour ozone NAAQS. 2 The proposal described

alternatives available to the States and the scope and
coverage of the draft guideline. The draft regulat ory text
of 2003 addressed this requirement in §51.908(d).

°U.S. EPA, (1991), Guideline for Regulatory Application of the Urban Airshed
Model, EPA-450/4-91-013. Available at: http://www.epa.gov/scram001/tt25.htm; see
document DRAFTS8HR.

?lU.S. EPA, (May 1998), Draft Guidance on the Use of Models and Other
Analyses in Attainment Demonstrations for the 8-Hour Ozone NAAQS, EPA-454/R-99-
004, http://www.epa.gov/ttn/scram, (Modeling Guidance, File name: DRAFT8HR).
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We noted that we were planning to make substantial

changes to the draft version of this document befor e
finalizing the attainment demonstration aspects of the
implementation rule. We said we welcomed public co mments
on the guidance at any time and would consider thos e
comments in any future revision of the document. H owever,
we said we would not consider comments on the techn ical
merits of the modeling guidance in this present rul emaking.

b. Summary of final rule

The final rule [ §51.908(c)] requires each attainment
demonstration to be consistent with the provisions of

§51.112, including appendix W to 40 CFR part 51. In

addition, we will generally review the demonstratio ns for
technical merit using EPA's most recent modeling gu idance
at the time the modeling relied on in the attainmen t
demonstration is performed. This guidance will gen erally
have the State provide (1) technical analyses to lo cate and
identify sources of emissions that are causing viol ations
of the 8-hour NAAQS within nonattainment areas, (2) adopted
measures with schedules for implementation and othe r means
and techniques necessary and appropriate for attain ment
that are needed for attainment, with implementation no

later than the beginning of the attainment year ozo ne
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season 22 (e.g., prior to 2009 ozone season for areas with

June 15, 2010 attainment dates), and (3) contingenc y
measures required under section 172(c)(9) of the CA A that
can be implemented without further action by the St ate or
the Administrator to cover emissions shortfalls in RFP

plans and failures to attain.

c. Comments and responses

Comment One commenter recommended that EPA must
ensure that attainment demonstrations are based on
scientifically valid regional airshed modeling rath er than
scientifically invalid linear proportional rollback and
weight-of-evidence methods.

Response : Criteria for attainment demonstrations are

contained in 40 CFR §51.112, including appendix W (i.e.,

“EPAs Guideline on Air Quality Models, ” 68 FR 18440, April

15, 2003). Appendix W cites EPA ’'s “Use of Models and Other
Analyses in Attainment Demonstrations for the 8-Hou r Ozone
NAAQS and describes a set of general criteria that an ai r
guality model and its application should meet to qu alify

for use in an attainment demonstration for the 8-ho ur ozone

*’See 40 CFR §51.900(g) for definition.
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NAAQS? The draft guidance was developed through a

collaborative process, which included review from t he
scientific community, and it has been revised to re flect
recent review comments. The procedures described a re
considered a scientifically valid use of regional a nd urban
airshed modeling. The modeled attainment test make S use of
the model derived relationship between ozone and it S
precursors. It does not, as is the case with propo rtional
rollback, assume equal proportions of the precursor s will
provide an equally proportional reduction in ozone. For
example, it does not assume that 20 percent reducti onin
precursors will provide 20 percent improvement in o zone.
The guidance also identifies additional data which, if
available, should enhance the credibility of model results
and results of other analyses used in a weight of e vidence
determination. The EPA believes use of weight of e vidence
is appropriate as do many in the scientific communi ty.
Weight of evidence is a credible approach for consi dering
inherent uncertainties in a modeling application. As noted
above, we will be making available a final version of the

»U.S. EPA, (1998), Draft Guidance on the Use of Models and Other Analyses in
Attainment Demonstrations for the 8-Hour Ozone NAAQS, EPA-454/R-99-004,
http://www.epa.gov/ttn/scram, (Modeling Guidance, File name: DRAFT8HR).
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modeling and attainment demonstration guidance for the 8-
hour ozone standard. 24
Comment All attainment demonstrations should be

subject to the same rigorous standards.

Response : The EPA envisions that the final 8-hour

ozone modeling guidance will be available for use b y the
majority of subpart 1 areas and subpart 2 areas cla ssified
as moderate and above. However, due to the unique nature
of the ozone problem in many areas, EPA will accept various
applications of the guidance. Although EPA anticip ates all
areas will follow the guidance closely, there will be
variation based on availability of new and improved data
methods and field study data. The EPA is always st riving

to make best use of available data and improvements in
methodologies as the science and our understanding of ozone
formation and transport in different parts of the c ountry
increases. Unique to many areas is the source rece ptor
configuration, level of precursor data collected an d the
model ’s ability to simulate unique factors influencing th e
formation and transport of ozone. As more informat ion
becomes available in particular areas, EPA expects more

*U.S. EPA,(2005), Guidance on the Use of Models and Other Related Analyses
in Attainment Demonstrations for the 8-Hour Ozone NAAQS, EPA-454/R-05-002,
http://www.epa.gov/ttn/scram, (Modeling Guidance, File name: ozone-final.pdf).
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rigorous demonstrations will be provided. Areas cl
attaining the standard for which there is a better

understanding of the meteorology and the relationsh

between precursor emissions and ozone may not requi

much rigor. These decisions will be made on a case

basis and the public will be able to express their

during the State SIP development and EPA review pro

Comment The EPA cannot adopt or change the Draft

Guidance, use it for regulatory purposes, or requir
to use it for regulatory purposes, without subjecti

separate notice-and-comment rulemaking.

Response : The final rule [ §51.908(c)] requires each

attainment demonstration to be consistent with the
provisions of 40 CFR 51.112, including appendix W.
However, we are not adopting the Guidance as a rule
EPA plans to use the current (2005) guidance and fu
updates as a benchmark for reviewing the technical
submitted in support of 8-hour ozone attainment
demonstrations. The guidance document is not a reg
Therefore, it does not impose binding, enforceable
requirements on any party, and may not apply to a
particular situation based upon the circumstances.

and State decision makers have the discretion to ad
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approaches on a case-by-case basis that differ from this
guidance where appropriate. Any decisions by EPA r egarding
adequacy of a particular SIP to meet the 8-hour 0zo ne NAAQS
will be based on the CAA and our regulations. Ther efore,
interested parties are free to raise questions and
objections about the appropriateness of the applica tion of
this guidance to a particular situation during the State
SIP development and EPA review process.

Comment One commenter requested an opportunity to
review and comment on the revised guidance prior to the
“final " release.

Response : States, Tribes and others were given an
opportunity to comment on the revised draft guidanc e prior
to release. Also, EPA received additional comments on the
draft guidance during the comment period on the
implementation rule. The EPA has reviewed and cons idered
the comments and will be releasing the final guidan ce. For
more information and updates to the modeling guidan ce for
ozone, visit EPA ’s Technology Transfer Network Support
Center for Regulatory Air Models (TTN/SCRAM) on the
internet, http://www.epa.gov/ttn/scram/ . Even though the
guidance will be issued in final form shortly, EPA is
always open to suggestions for future improvements to the
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guidance, including the incorporation of methodolog ies and
procedures that increase accuracy and credibility o f
results. Such suggestions may be made to EPA regio nal or
headquarters modeling contacts listed at the above
TTN/SCRAM web site.

Comment The EPA should carefully consider the
resources that will be needed to perform the requis ite
modeling for multiple areas in many States.

Response : States/Tribes are encouraged to share and

leverage resources currently being used in regional model
applications that affect multiple areas. There is much
opportunity for common use of data and methodologie s among
the modeling requirements for the regional haze pro gram,

the PM ,5 attainment demonstrations and the ozone attainment
demonstrations that should make the overall exercis e less
onerous. States and Tribes are encouraged to model
multiple precursor strategies for multiple areas an d review
their efficacy for all three programs.
Comment Any photochemical grid model utilized must
either be in the public domain or licensed for unli mited
use by any person for purposes of modeling within t he area.
Response : The EPA modeling guidance supports this

comment which is addressed in section 10 of the mod eling
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guidance. “Applicable models ” may be used, if they are non-

proprietary. A “non-proprietary ” model is one whose source

code is available for free or for a reasonable cost
Further, the user must be free to revise the code t
perform diagnostic analyses and/or to improve the m

ability to describe observations in a credible mann

Comment One commenter recommended that EPA update

its guidance in 40 CFR 51, appendix W to include a
discussion of the role of weight-of-evidence as par
modeling demonstration, and to make any updates in
W subject to public review.

Response : In regard to the role of weight of
evidence, EPA does not plan to revise appendix W.
weight of evidence is dependent on local informatio
available when the technical analysis for a specifi
application is under development. Therefore, use o
of evidence is considered on a case-by-case basis a
appropriate Regional Office works with the State as
develops its SIP and during the State adoption proc
during EPA's SIP approval process. Any weight of e
analysis is available for public review.

5. Mid-course review (MCR)

a. Background
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The proposal noted that a MCR provides an opportuni ty

to assess whether a nonattainment area is or is not making
sufficient progress toward attainment of the 8-hour ozone
standard, as predicted in its attainment demonstrat ion. We
noted that a commitment to perform a MCR is a criti cal
element of an attainment demonstration that employs a long-
term projection period and relies on weight of evid ence.
Because of the uncertainty in long-term projections , we
said we believed such attainment demonstrations nee dto
contain provisions for periodic review of monitorin g,
emissions, and modeling data to assess the extent t 0 which

refinements to emission control measures are needed

A number of States participated in a consultative
process with EPA, which resulted in the development of the
1-hour MCR guidance.  2°* We noted that we would update the 1-
hour MCR policy and technical guidance to include 8 -hour
metrics and that we were soliciting comment on appr opriate
revisions. We proposed that the final MCR guidance
incorporating 8-hour metrics would be available at the time

we issue our final implementation rule.

»Memorandum of March 28, 2002, from Lydia N. Wegman and J. David
Mobley, re: “Mid-Course Review Guidance for the 1-Hour Ozone Nonattainment Areas
that Rely on Weight-of-Evidence for Attainment Demonstration.” Located at URL:
http://www.epa.gov/scram001/guidance/guide/policymem33d.pdf .
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The proposal briefly described the procedure for
performing a MCR. The proposal noted that States w
have to commit in advance to adopt new control meas
a result of the MCR process. Based on the MCR, if
determine sufficient progress has not been made, we
determine whether additional emissions reductions a
necessary from the State(s) in which the nonattainm
is located or upwind States or both. We would then
the appropriate State(s) to adopt and submit new me
to bring about the necessary emissions reductions w
specified period. We anticipated that these findin
be made as calls for SIP revisions under section 11
and, therefore, the period for submission of the me
would be no longer than 18 months after the EPA fin
Thus, we proposed that States complete the MCR 3 or
years before the applicable attainment date to ensu
any additional controls that may be needed can be a
in sufficient time to reduce emissions by the start
0zone season in the attainment year.

b. Summary of final rule

The final regulatory text does not contain a
requirement for the MCR. In reviewing attainment

demonstrations from individual States, however EPA
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assess the need for a MCR for areas with an attainm ent date
beyond 6 years after the effective date of the area ’'s
designation in the context of whether the attainmen t
demonstration and any weight of evidence analysis i S
supportable without a commitment by the State to pe rform a
MCR.

The 8-hour ozone modeling guidance 26 js expected to
identify measurements and activities to support sub sequent
reviews of an attainment demonstration SIP (i.e., M CR),
such as improvements in air quality monitoring, met eorology
and emission measurements. Even though the proposa | noted
that we expected to revise the existing 1-hour MCR
guidance, EPA now believes the 1-hour MCR guidance coupled
with the 8-hour modeling guidance provides sufficie nt
guidance. States should consult with EPA prior to using a
methodology other than the one developed through th e public
consultative process.

Guidance for performing a MCR for the 1-hour ozone
NAAQS identifies several methods for reviewing whet her the
existing SIP is sufficient for the area to attain b y its

*°U.S. EPA,(2005), Guidance on the Use of Models and Other Related Analyses
in Attainment Demonstrations for the 8-Hour Ozone NAAQS, EPA-454/R-05-002,
http://www.epa.gov/ttn/scram, (Modeling Guidance, File name: ozone-final.pdf).
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attainment date. 27 These guidance documents should provide
adequate information for developing protocols for

performing MCRs for the 8-hour ozone NAAQS. States

should prepare protocols which identify analyses an

bases to be used to support a MCR and discuss these

the appropriate EPA Regional Office prior to perfor

MCR. If we determine that additional guidance is n

we will issue updated guidance in a timeframe suita

support the timely completion of MCRs.

c. Comments and responses

Comment  Requiring the MCR 3 or more years prior to
the attainment date is not reasonable or feasible f
areas. The EPA needs to recognize that for moderat
lower classifications the MCR would be due at the t
the SIP submittal. Mid-course review should be req
only for areas with nonattainment classifications o
serious or greater, as at least 3 years of monitore
are required for a MCR, after the implementation of
controls. One commenter recommended that EPA make

process part of the requirements for RFP and ROP.

[Tribes
d data
with

ming a
eeded,

ble to

or some
e and
ime of
uired

f

d data

the MCR

*"Memorandum of March 28, 2002, from Lydia N. Wegman and J. David
Mobley, re: “Mid-Course Review Guidance for the 1-Hour Ozone Nonattainment Areas
that Rely on Weight-of-Evidence for Attainment Demonstration.” Located at URL:

http://www.epa.gov/scram001/guidance/guide/policymem33d.pdf
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Response : The final regulatory text does not require
a MCR; as noted above, EPA will assess on a case-by -case
basis whether a MCR would be needed in the context of a
particular attainment demonstration.

Comment The EPA should develop proper analysis

techniques so that meteorological conditions do not affect
a nonattainment area ’'s perceived progress towards

attainment. A MCR should also include an evaluatio n of
ozone transport into the nonattainment area and con trol

implementation in upwind areas.

Response : Assessments of transport are covered in the
MCR guidance. The EPA is improving methods for det ermining
the ozone trends and how they are affected by meteo rology.
The latest information will be made available.

Comment The EPA needs to release the revised MCR

guidance before the final rule is issued in order f oritto
be reviewed and commented on during the public comm ent
period.

Response : The final rule does not incorporate any MCR

guidance by reference. The 8-hour ozone modeling g uidance 28

is expected to identify measurements and activities to

U.S. EPA,(2005), Guidance on the Use of Models and Other Related Analyses
in Attainment Demonstrations for the 8-Hour Ozone NAAQS, EPA-454/R-05-002,
http://www.epa.gov/ttn/scram, (Modeling Guidance, File name: ozone-final.pdf).
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support subsequent reviews of an attainment demonst ration
SIP (i.e., MCR), such as improvements in air qualit y

monitoring, meteorology and emission measurements.

Guidance for performing a MCR for the 1-hour ozone NAAQS
identifies several methods for reviewing whether a SIP is
on track to attain within prescribed time limits. 29 These
guidance documents should provide adequate informat ion for
developing protocols for performing MCRs for the 8- hour
ozone NAAQS. States/Tribes should prepare protocol s which
identify analyses and data bases to be used to supp orta
MCR and discuss these with the appropriate EPA Regi onal
Office prior to performing a MCR. If we determine that
additional guidance is needed, we will issue update d
guidance in a timeframe suitable to support complet ion of
MCR's within established deadlines.

6. Multi-pollutant assessments (one-atmosphere mod eling) *

a. Background

*Memorandum of March 28, 2002, from Lydia N. Wegman and J. David
Mobley, re: “Mid-Course Review Guidance for the 1-Hour Ozone Nonattainment Areas
that Rely on Weight-of-Evidence for Attainment Demonstration.” Located at URL:
http://www.epa.gov/scram001/guidance/guide/policymem33d.pdf.

*%Use of models that are capable of simulating transport and formation of
multiple pollutants simultaneously. For example, for ozone and fine particles, it is
critical that the model simulate photochemistry, which includes interactions among the
pollutants and their precursors.
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The proposal noted that many factors affecting
formation and transport of secondary fine particles
PMs components) are the same as those affecting format
and transport of ozone. The proposal, therefore, n
that models and data analysis intended to address
visibility impairment need to be capable of simulat
transport and formation of both secondary fine part
and ozone. At a minimum, modeling should include
previously implemented or planned measures to reduc
secondary fine particles, and visibility impairment
integrated assessment of the impact controls have o
secondary fine particles, and regional haze provide
safeguards to ensure ozone controls will not preclu
optimal controls for secondary fine particles and
visibility impairment.

The concept of modeling control impacts on all thre
programs is further strengthened by the alignment o
implementation process for ozone and secondary fine
particles. As the dates for attainment demonstrati
planning SIPs for the three programs are anticipate
fairly close, the practicality of using common data
and analysis tools for all three programs is viable

encourages use of shared resources.
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The proposal noted that States that undertake multi
pollutant assessments as part of their attainment
demonstration would assess the impact of their ozon
attainment strategies on secondary fine particles a
visibility or perform a consistent analysis for 0zo
secondary fine particles, and visibility. To facil
such an effort, we encouraged States to work closel
established regional haze Regional Planning Organiz
(RPOs) and the jurisdictions responsible for develo
PM implementation plans. We encouraged States to per
similar multi-pollutant assessments as part of thei
attainment demonstrations, considering the control
that are in place at the time of the assessment. M
pollutant assessments are discussed elsewhere in th
proposed rulemaking.

b. Summary of final rule

There is no regulatory text on the issue of multi-
pollutant assessments, but we recommend the followi
. Attainment demonstration modeling should include
previously implemented or planned measures to reduc
ozone, secondary fine particles, and visibility

impairment.

107

e
nd
ne,
itate
y with
ations
ping

form
r ozone
programs
ulti-

is

ng:



. An integrated assessment of the impact controls ha ve
on ozone, secondary fine particles, and regional ha ze
is encouraged to promote efficiencies in strategies
for achieving all three goals.

. States are also encouraged to use common data base S
and analysis tools for all three programs and work
closely with established regional haze RPOs and the
jurisdictions responsible for developing PM 25
implementation plans.

. States are encouraged to follow EPA ’s lead and perform
similar multi-pollutant assessments as part of thei r
o0zone attainment demonstrations, considering the
control programs that are in place at the time of t he
assessment.

c. Comments and responses
Comments: The EPA received several comments on the

recommendation that States perform multi-pollutant

assessments as part of their ozone attainment

demonstrations. Almost all of the comments agreed with the

basic rationale behind encouraging an analysis of t he

expected ozone, PM ;5 , and visibility impacts of a given set

of air quality control measures associated with an 8-hour

ozone attainment demonstration. The comments diffe red on
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whether multi-pollutant assessments should be requi

red or

only encouraged. The commenters who urged EPA to e ncourage
rather than require a multi-pollutant assessment pr ovided
reasons for why they believe a multi-pollutant asse ssment
is not possible at this time. One commenter indica ted that
the proposal was unclear as to whether the multi-po llutant
assessments were required.

One commenter recommended that EPA require, in cert ain
unspecified cases, nonattainment areas to perform a n
integrated control strategy assessment to ensure th at ozone
controls will not preclude optimal controls for sec ondary
fine particles and visibility impairment. Converse ly,
several other commenters expressed the opinion that the
multi-pollutant assessment should not be a requirem ent of
an ozone attainment demonstration. Several reasons were
offered for why the assessment should remain option al: 1)
that the state of the science for assessing PM 25 and
visibility is not yet sufficient for providing mean ingful
input to the regulatory process, 2) that the additi onal
resources necessary to model the atmosphere as a si ngle
system would result in an undue burden on the State s, and

3) that requiring a PM 25 and visibility assessment would
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result in delayed attainment due to the additional
necessary to complete such an analysis.

Response:  The EPA continues to believe that
encouraging, but not requiring, multi-pollutant ass
is the most sound approach for total air quality ma
given the schedule by which ozone attainment demons

are legally required. Much progress has been made

improving the available PM 25 models and inputs to these

models over the past 3 years. As a result, EPA bel
that the available tools are able to support air qu
planning. Further improvements are likely over the
several years; much of which will be driven by the

By working closely with the appropriate RPO's, Stat
reduce the burden associated with one-atmosphere mo
analyses. However, EPA recognizes that many States
already invested resources in an ozone-only modelin
platform analysis which is typically conducted over
finite number of episode days and for geographic re
that are typically less than (in time) and smaller

space) what might be required in a multi-pollutant
assessment. By encouraging States to consider such
assessments, EPA hopes to speed the process of the

transition to more integrated air quality planning
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plan.

while yielding sound multi-pollutant control strate gies.
It is prudent for areas to perform these multi-poll utant
assessments earlier as it will lessen the planning burden
in the long-term since later planning activities fo rPM ;s
and regional haze will need to consider the effects of
emission control measures adopted for the ozone att ainment
7. What baseline emission inventory should be used for the
attainment demonstration?

[Not addressed in the June 2, 2003 proposal; §51.909 of
the draft regulatory text.]

The June 2, 2003 proposal did not discuss baselines
for purposes of the attainment demonstration. (It did,
however, discuss baselines for RFP demonstrations.)
Section 51.909 of the draft regulatory text provide d that
2002 should be used as the baseline emission invent ory year
for purposes of both RFP and the attainment demonst ration
for areas with an effective date of designation of June 15,
2004. We recognize, however, that some areas have already
begun to perform modeling for their attainment
demonstrations using baseline year inventories earl ier than
the 2002 inventory, and because the 2002 inventory may not
be in a format to readily be used for photochemical grid
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modeling. 3! Therefore, the final rule does not specify a
baseline for purposes of the attainment demonstrati
modeling. As discussed more fully in the section o
preamble regarding RFP, the specification of 2002 a
baseline year for RFP purposes (for areas with an e

date of designation of June 15, 2004) appears in th

provisions of 40 CFR §51.910. Section 51.909 remains
reserved.
8. Voluntary Reclassifications ( “Bump-ups ”) .

Although we believe most 8-hour nonattainment areas
will attain the standard by their statutory attainm
date, we recognize that some areas classified under
2 may need additional time beyond the statutory att
date for their area to attain as expeditiously as
practicable. As discussed in the Phase 1 Rule (69
23959, col. 3), in the event an area cannot practic

attain by the maximum date for its classification,

on and
f the
sa
ffective

e RFP

ent
subpart

ainment

FR at
ably

the

*IThe EPA guidance on baseline years is found in the memorandum of
November 18, 2002, from Lydia Wegman and Peter Tsirigotis, “2002 Base Year
Emission Inventory SIP Planning: 8-hr Ozone, PM; s and Regional Haze Programs.”

This document is available at the following web site:

http://www.epa.gov/ttn/oarpg/meta.442.1.2002baseinv.pdf. That document noted, “The
EPA is aware that some areas have already begun on a voluntary basis to model for
purposes of the 8-hour ozone standard. These areas may continue to use modeling from
previous base years for each set of meteorological episode conditions for use in their SIP
submittals if these studies are still applicable for an attainment demonstration.”
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Clean Air Act provides the opportunity for more tim
area regulated under subpart 2 can receive a later
attainment date through a State request to bump-up
higher classification (e.g. from moderate to seriou

Act requires EPA to grant a State request to reclas
area to a higher classification; the State plan sti
provide for attainment as expeditiously as practica
Although bump-up means that certain additional spec
requirements apply, an area may already be meeting
all of these specified requirements due to controls
previously adopted to implement the 1-hour ozone st
This is because some areas had 1-hour classificatio
were higher (and more restrictive) than the areas
classification, 32 and because the Phase 1 final
implementation rule for the 8-hour O3 NAAQS contain
backsliding provisions generally requiring areas to
continue implementing measures required for the 1-h
classification. Although there may not be addition
mandatory control measures required because the are

already have such measures in place, an area that n
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32 Although some 8-hour ozone nonattainment areas have additional areas beyond
the boundary of the former 1-hour nonattainment area and thus would be faced with new

requirements for the higher classification.
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more time to attain may need additional emission re ductions
to reach attainment.

E. What requirements for RFP should apply under th e 8-hour

ozone standard?

[Section VI.I. of June 2, 2003 proposed rule (68 FR
32832); §51.909and §51.910 in draft; §51.910(d) in final
regulatory text.]

1. General discussion

a. Background

As noted in the June 2, 2003 proposal, section

172(c)(2), which is located in subpart 1, requires State
plans for nonattainment areas to require RFP. Sect ion
171(1) of the CAA defines RFP to mean “such annual

incremental reductions in emissions of the relevant air
pollutant as are required by this part [part D of t itle 1]

or may reasonably be required by the Administrator for the
purpose of ensuring attainment of the applicable [N AAQS] by

the applicable date. ”
Subpart 2 provides more specific RFP requirements f or

ozone areas classified under section 181. 33 |n particular,

3Note that §51.900 provides the following definitions:
(p) Reasonable further progress (RFP) means for the purposes of the 8-hour NAAQS,
the progress reductions required under section 172(c)(2) and section 182(b)(1) and
(c)(2)(B) and (c)(2)(C) of the CAA.
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subpart 2 specifies the base year emissions invento ry upon
which RFP is to be planned for and implemented, the

increments of emissions reductions required over sp ecified
time periods, and the process for determining wheth er the
RFP milestones were achieved.

Subpart 2 does not specify RFP requirements for

marginal areas. Section 182(b)(1)(A) mandates a 15 percent
VOC emission reduction, accounting for growth, betw een 1990
and 1996 for moderate and above ozone nonattainment areas.
Furthermore, section 182(c)(2)(B) of the CAA requir es each
serious and above ozone nonattainment area to submi ta SIP
revision providing for an actual VOC emission reduc tion of
at least 3 percent per year averaged over each cons ecutive
3-year period beginning in 1996 until the area ’'s attainment
date (referred to as the post-1996 ROP plan for the 1-hour
standard) . Section 182(c)(2)(C) of the CAA allows for

substitution of NO x for VOC emissions reductions for

reductions required under section 182(c)(2)(B). Th e EPA’s

policy, NO  Substitution Guidance (December 15, 1993;
available at http://www.epa.gov/ttn/oarpg/tlpgm.htm ),

addresses the substitution of NO « emissions reductions for

(q) Rate of progress (ROP) means for purposes of the 1-hour NAAQS, the progress
reductions required under section 172(c)(2) and section 182(b)(1) and (c)(2)(B) and
(©)(2)(C) of the CAA.
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VOC emissions reductions. The baseline emissions i
for determining the required ROP reductions for the

standard is specified in section 182 as 1990.

The requirements for RFP under subparts 1 and 2, as

described above, are the minimum required for an ar
More reductions may be necessary for attainment wit
nonattainment area. Moreover, an upwind area that
contributes to nonattainment in a downwind area in
State may need reductions in order for the downwind
reach attainment by its required attainment date.
noted above in section 1V.D.8., we recognize that s
areas classified under subpart 2 may need additiona
beyond the statutory attainment date for their curr
classification to attain the 8-hour standard as
expeditiously as practicable. In the event an area
practicably attain by the maximum date for its
classification, the CAA provides the opportunity fo
time. An area regulated under subpart 2 can receiv
later maximum attainment date through a State reque
bump-up to a higher classification (e.g. from moder
serious). Although a higher classification would m
additional control measures, in fact there may not

additional mandatory control measures required beca
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area may already have such measures because of its
classification for the 1-hour standard and the anti
backsliding provisions. However, an area that need
time to attain may also need additional emissions
reductions to reach attainment. These reductions m
achieved through implementation of measures that ar
necessary to demonstrate RFP requirements or additi
reductions beyond RFP may be needed. Preliminary a
indicate that already required control measures (e.
motor vehicle and nonroad-engine rules, CAIR, etc.)
largely or fully fulfill RFP requirements for many

and that they will provide substantial progress tow
attainment for most areas.

Many areas may have significant creditable reductio
as a result of Federal motor vehicle and nonroad ru
NQ SIP Call, and the CAIR. With the statutory except
enumerated above, assured emissions reductions that
occur in an area after the base year can be credite
meeting an RFP emission reduction milestone.

To reduce interstate ozone transport, the CAIR

(described above in section IV.B.) established stat

ozone-season NO  budgets for 25 States and the District of

Columbia (i.e., the eastern part of the U.S. where
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hour nonattainment areas are classified as moderate

below). As noted above, the first phase of NO

under CAIR starts in 2009 (covering 2009-2014); the

or

x reductions

second

phase of NO  reductions begins in 2015 (covering 2015 and

thereatfter).

With respect to timing of reductions, the following

table shows how summertime NO

sources that will be achieved by May 1, 2009, or ea

can assist in demonstrating RFP.

« reductions from local CAIR

rlier

Type of 8-hour
nonattainment area

RFP Requirement*

Relationship of
CAIR and RFP

--Subpart 1 areas
with attainment
dates within 5
years of
designation;
--Subpart 2
moderate areas for
which expeditious
attainment is no
later than 5 years
after designation.

Meet RFP through
showing of
expeditious
attainment

CAIR reductions
not required prior
to 0zone season
preceding latest
attainment date.

Subpart 1 areas
with attainment

dates 6-10 years
from designation

Must demonstrate
RFP through their
attainment date

CAIR reductions in
2009 can help
fulfill RFP
requirement

Subpart 2 marginal
areas

No subpart 2 RFP
requirement for
marginal areas

Not applicable.

Subpart 2 moderate
areas with an
attainment date
later than 5 years

Subject to RFP
similar to subpart
1 areas; must
demonstrate RFP

CAIR NOy
reductions in 2009
can help fulfill
RFP requirement
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Type of 8-hour RFP Requirement* Relationship of
nonattainment area CAIR and RFP

after designation. througp their
attainment date

Subpart 2 15% VOC reduction CAIR 2009 NO
moderate-and-above required between reductions can
areas that did not 2002 and 2008; help demonstrate
implement 15% VOC continued progress continued progress
reductions for 1- required through after 2008 to

hour ozone attainment date attainment date
standard

* RFP requirement descriptions in table are abbrevi ated,
RFP requirements are more precisely described elsew here in
preamble and rule text.

The CAIR provisions do not require States to requir e
emissions reductions prior to January 1, 2009. How ever,
States may choose to require or some sources may el ect to
apply CAIR-level NO x controls earlier than that date. If
such controls are made enforceable in the SIP (e.g. :
through a specific rule), the State may take RFP cr edit for
such emissions reductions for the RFP period (i.e., an RFP
period ending earlier than December 31, 2008) durin g which
the reductions occur.

The RFP provisions in the CAA for both subpart 1 an d
subpart 2 areas require that actual emissions be re duced
from the baseline by the milestone year. Only emis sions
reductions required to be achieved during an RFP pe riod may
be credited toward the State ’s RFP obligation for that
period. In developing their RFP plans, States will have to
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provide their best estimate of the CAIR-affected so
that are expected to actually reduce emissions to m
CAIR requirements and those that are expected to me
through holding allowances and not actually reducin

emissions.

Local CAIR NO  reductions that States must require by

May 1, 2015, could assist in meeting RFP for an are
is bumped up to severe and demonstrates attainment
be achieved before the end of the 2015 ozone season

b. Summary of final RFP features

We are adopting nearly all the approaches set forth
our proposed rule for the various 8-hour RFP issues
are making exceptions where convincing arguments we
presented by commenters for a suitable alternative
where, through reassessment of the issue, EPA was a
develop a better option that still reflects the con
the original proposal. The issues for which we hav
adopted approaches that vary from the proposal are:
timing of the submission of the RFP plan; b) the
structuring of RFP requirements in subpart 1 areas;
implementation of RFP in areas designated for the 8
ozone standard that entirely or in part encompass a

that was designated nonattainment for the 1-hour oz
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standard; and d) the substitution of controls from

the nonattainment area within 100 kilometers (km) f

and 200 km for NO  «. These changes are discussed in the

sections below.

In developing an approach for addressing the RFP
requirements for the 8-hour ozone standard, we are

the following:

. The same baseline year would be used both to addres
growth (in emissions, vehicle miles traveled (VMT)
otherwise) and to calculate the RFP target level.
baseline year of 2002 applies for areas with an 8-h
ozone nonattainment designation effective in June
2004.

o Emissions reductions from outside the nonattainment
area up to 100 km for VOC and 200 km for NO
statewide for areas that are part of a regional
strategy) would be allowed consistent with (a) the
concepts in EPA s existing December 1997 interim

implementation policy for 1-hour ozone NAAQS

outside

or VOC

adopting

or

The

our

«x (and

34 and (b)

**Memorandum of December 29, 1997 from Richard D. Wilson to Regional
Administrators, Regions [-X re “Guidance for Implementing the 1-Hour Ozone and Pre-

Existing PM;o NAAQS.” Located at URL:

http://www.epa.gov/ttn/oarpg/tl/memoranda/iig.pdf. This policy recognized that VOC
emissions up to 100 km and NOy emissions up to 200 km from the nonattainment area
could be relied on for RFP. Those distances resulted from Federal Advisory Committee
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with the constraint that in all cases the distances

the policy provide only a general policy presumptio
that, if used, would need data in the record showin
that reductions from sources in the specific locati
outside the nonattainment area benefit the
nonattainment area. This is discussed further belo
in section IV.E.12. of this preamble.

For all 8-hour nonattainment areas classified under
subpart 2 as moderate and above that had not met th
15 percent VOC emission reduction requirement for t
1-hour standard, the RFP requirements specified in
subpart 2 would apply, namely a 15 percent VOC
emission reduction, accounting for growth, in the

first 6 years after the baseline year for moderate
above ozone nonattainment areas. In addition, for
8-hour nonattainment areas classified as serious an

above, the RFP provisions in subpart 2 require a VO

or NO , emission reduction of at least three percent per

year averaged over each consecutive 3-year period

ons

he

and

all
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Act discussions cited earlier and generally represent transport of 1 to 2 days. We still
believe it is appropriate to allow this credit. However, as noted below, because we
received concerns about this policy outside the rulemaking process, we are in the
process of subjecting this policy to a technical review and may revise it in light of that



beginning 6 years after the baseline year. [See
section 182(c)(2)(B)].

Areas classified under subpart 2 as moderate that h
met the 15 percent VOC emission reduction requireme
for the 1-hour standard are treated in the final ru

like areas covered under subpart 1.

Areas classified under subpart 2 as serious and abo
that had met the 15 percent VOC emission reduction
requirement for the 1-hour standard would be subjec
to the RFP requirement in section 172(e) and the fi
rule would require them to obtain an average of 3
percent annual reductions of VOC and/or NO
reductions for the first 6 years after the baseline
year and every subsequent 3 years out to their
attainment date.

The periods for RFP under subpart 2 for the 8-hour
ozone NAAQS run from the date of the baseline year,
and would be equivalent to the periods Congress
established in subpart 2, which applied for the 1-h
NAAQS. Thus, the first 15 percent reduction would
required for the 6-year period starting after the e

of the last day of the baseline year (e.g., January

2003 - December 31, 2008). The first 3-year period
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for the subsequent (average of) three percent pery ear
emission reduction requirement in serious and highe r
areas would begin 6 years after the end of the last

day of the baseline year (e.g., January 1, 2009 -

December 31, 2011). However, the last period for a ny
area would end on the attainment date for the area.

Subpart 1 areas with attainment dates 5 years or le SS
after designation can meet the RFP requirement by

achieving the emission reductions necessary to atta in
as expeditiously as practicable. These emissions

reductions must be implemented by the beginning of the
full ozone season prior to the attainment date (See 40
CFR §51.908). % For subpart 1 areas with attainment

dates beyond 5 years after designation, the RFP SIP

must provide for a 15 percent emission reduction

(either NO 4 and/or VOC) from the baseline year within 6

years after the baseline year. For each subsequent

3-year period out to the attainment date, the RFP S IP
would have to provide for an additional increment o f
progress. The increment for each 3-year period wou Id

be a portion of the remaining emission reductions

needed for attainment beyond those reductions achie ved

PWith today’s rulemaking, this provision is now codified as 40 CFR §51.908(d).
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for the first increment of progress (e.g., beyond 2 008
for areas designated nonattainment in June 2004).
Specifically, the amount of reductions needed for
attainment should be divided by the number of years
needed for attainment after the first increment of
progress in order to establish an "annual increment
For each 3-year period out to the attainment date, the
area must achieve roughly the portion of reductions
equivalent to three annual increments. 36
. Subpart 2 moderate or higher areas that had not met
the 15 percent VOC reduction requirement under the 1-
hour standard would be subject to section 182(b)(1)
for the 8-hour standard and would need to obtain th e
emissions reductions within 6 years after the basel ine
year (e.g., for areas designated in June 2004, the
reductions would need to occur by the end of 2008,

based on a baseline year 2002).

. Reductions from any Federal and regional measures

®For example, if the area's attainment date is 2014, and a total of 30 percent
reduction is needed between the end of 2008 and the attainment date (a 6-year period) to
reach attainment, the “annual increment” would be 5 percent (i.e., 1/6 of 30 percent).
Thus, the area must achieve roughly the portion of reductions equivalent to three annual
increments or 15 percent during the first 3 years (2009, 2010, 2011), and the remaining
amount over the next 3 years (2012, 2013, 2014). Additional discussion of what is
meant by “roughly proportional” appears in the full discussion of RFP for subpart 1 areas
in section IV.E.7. of this preamble.
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promulgated after 1990 (except those measures that
were not creditable under the CAAs creditability
provisions (section 182(b)(1)(D)) and achieved afte r
the baseline year are creditable for the RFP
requirement.
. Allow use of the “Clean Data Policy. ”

c. Comments and responses

This set of comments and responses on our proposal on
RFP are of a general nature. Comments and response son
specific topics appear with the sections below on t hose
topics.

Comment One commenter stated that EPA ’'s proposed 8-
hour ozone rule would sharply slow momentum to impl ement
health protective emission reduction strategies in areas

with unhealthful air quality. It would curtail the

effectiveness of transportation conformity in areas with
inadequate air quality, including both old and new ozone
nonattainment areas. It would do this by proposing to
eliminate any further RFP requirements for pollutio n

reduction in existing 1-hour ozone areas.
Response : The EPA has developed anti-backsliding
provisions to ensure continuing progress toward att ainment

of the ozone NAAQS. Under these provisions, areas that are
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nonattainment for the 8-hour standard must continue to meet

most obligations for the 1-hour standard, including RFP
requirements. Those provisions (adopted as part of the
Phase 1 Rule published April 30, 2004) will ensure areas
maintain progress in achieving emissions reductions in
areas with unhealthful air quality. Additionally, 8-hour
ozone nonattainment areas with attainment dates lat er than
5 years after designation must meet specified incre ments of

reductions as provided in more detail below.

Comment Another commenter recommends that EPA not

strictly interpret the CAA requirement of a 15 perc ent
reduction in VOC in the first 6 years. If reductio nsin
VOC would not assist the area in progress toward at tainment
and if an area can provide an analysis that it is a t least
as sensitive to NO x controls, then the area should be able

to reduce NO , emissions for RFP requirements.

Response : We addressed in general those comments that

recommended alternatives to the mandatory measures of
subpart 2 (which includes the RFP requirement) in t he
response to comments above under the topic, “Should
prescribed requirements of subpart 2 apply in all 8 -hour
nonattainment areas classified under subpart 2, or is there
flexibility in application in certain narrowly-defi ned
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circumstances? ” We conclude in that section that EPA has no
discretion to broadly waive mandatory requirements.

However, we noted that case law may provide support for
case-by-case waivers where implementation of a meas ure
would produce an absurd result.

Comment One commenter stated that EPA should

consider highly reactive VOC reductions that achiev e ozone
reductions equivalent to an average of 3 percent pe r year
reduction of VOC and/or NO x as meeting RFP requirements.

Response : The CAA's RFP provisions do not appear to

provide for variations in the required percent redu ction in
VOC based on differences of reactivity of the vario us VOC
compounds. However, EPA is participating with a gr oup
called the Reactivity Research Working Group, along with
representatives from States, industry and universit ies, to
study the scientific aspects of reactivity and to t ry to

determine if more cost-effective and greater ozone

reductions can be achieved through use of the conce pt. The
requirement to obtain the required percent reductio n of
total VOCs remains, and if EPA decides to propose a change,
it would be undertaken in a separate rulemaking act ion.

128



2. What is the content and timing of the plan for

addressing the RFP requirements under section 182(b )(1) and
182(c)(2)(B) for areas covered under subpart 2?

[Section VI.I.3 of June 2, 2003 proposed rule (68 F R
32833); §51.910(a)(1)(ii) of the draft and final regulatory
text.]
a. Background

Section 182(b)(1) requires areas classified as
moderate and above to submit a plan to achieve a 15 percent
reduction in VOC emissions over a 6-year period fol lowing
the baseline year. Section 182(c)(2)(B) requires s erious
and above areas to achieve an average of nine perce nt
additional emissions reductions for each subsequent 3-year
period. We proposed two options regarding how this
requirement might apply for purposes of implementin g the 8-
hour NAAQS.
(i) Option 1 . Require 15 percent VOC reductions within 6
years after the baseline year for all areas designa ted
moderate and above for the 8-hour o0zone NAAQS. Aft er6
years, all serious and above areas would be require dto
achieve a nine percent reduction in VOC and/or NO x emissions
every 3 years, i.e., an average of three percent pe ryear,

until attainment.
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(i) Option 2 . For those areas that have an approved 15

percent plan for their 1-hour ozone SIPs, an additi
percent VOC reduction is not necessary. Subpart 2
that have approved 15 percent plans for the 1-hour
standard would be considered to have met the statut
percent requirement. Instead, such an area that is
classified as moderate for the 8-hour standard woul
subject to the general RFP requirements of subpart
same manner as subpart 1 areas. Such an area that
classified as serious and above for the 8-hour stan
would be subject to the RFP requirement in section
182(c)(2)(B) and would have to include in their SIP

plan that would achieve an average of three percent

year of VOC and/or NO x over each 3-year period starting at

the end of the baseline year out to their attainmen

We recognized in the proposal that for serious and

above areas it would be difficult to adopt and impl
emission controls that would provide for the first
percent emission reduction within 3 years after
nonattainment designation. Therefore, consistent w
Congress did under section 182(b)(1), we proposed t
the first RFP increment to be averaged over 6 years

proposed that an area classified serious or above s
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its RFP plan within 2 years after designation such that it

provides for 18 percent emissions reductions (VOC a nd/or
NQ) over the first 6 years from the baseline year (e. g.
January 1, 2003 to December 31, 2008 using the prop osed

2002 baseline year). Then, within 3 years after

designation, submit a plan that provides 9 percent

emissions reductions (VOC and/or NO x) over each of the next
3-year periods until the area ’'s attainment date (e.g., from
January 1, 2009 to the attainment date).

The proposal noted that this option recognizes

previous efforts by areas that submitted 15 percent plans
as required under the 1-hour ozone NAAQS and provid es
flexibility to States to use a mix of NO x and VOC reductions
as appropriate to meet the additional ROP/RFP requi rements.
For many areas of the country, particularly in the Eastern
U.S. outside major metropolitan areas, there is a g reater

need for NO  reductions rather than VOC reductions to bring

about reduced ambient ozone levels. Areas do not h ave the
flexibility to control NO x under the 15 percent requirement

- NOy substitution is only allowed under section 182 for the
post-1996 RFP requirement (three percent per year a veraged

over 3 years). We believe that the statute can be
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interpreted to require the mandatory 15 percent VOC
reduction only once for a given area.

Once the 15 percent VOC reduction requirements have

been met, an area would instead be subject to the o ther RFP
requirements of the CAA. In some cases, such as fo r

serious and above areas, this might result in an ob ligation
to achieve greater emissions reductions, i.e., 18 p ercent
rather than 15 percent for the 6-year period, but t he area
would have the flexibility to choose either VOC or NQ
reductions as appropriate. We indicated in the pro posal
that we preferred this second option because it pro vides
more flexibility for the RFP plan to be consistent with the

area 's needs in attaining the standard. The draft
regulatory text incorporated this option.

The proposal did not specifically address an 8-hour

area that is partially comprised of one or more 1-h our
ozone nonattainment areas with approved 15 percent plans
and one or more areas that were not previously subj ect to

the 15 percent requirement.

b. Summary of final rule

We are adopting the second option described in the

Background above, as adjusted in response to commen t.
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1. Final rule for 8-hour areas comprised in total o
one or more 1-hour nonattainment areas with approve
percent plans for the 1-hour standard.

Those 8-hour areas that are composed entirely of on
or more 1-hour areas that have approved 15 percent
for their 1-hour ozone SIPs, will be considered to
the 15 percent VOC requirement in section 182(b)(1)
areas that are classified as moderate would instead
subject to the more general RFP requirements of sub
As discussed below, the subpart 1 requirement would
on the moderate area 's attainment date as follows:

. Moderate areas that have an attainment date of 5 ye
or less after their 8-hour designation, for which a
portions of the area have previously met their 15
percent requirements under the 1-hour standard
be subject to subpart 1 RFP requirements, which wil
be satisfied with measures that demonstrate attainm
as expeditiously as practicable.

. Moderate areas that have an attainment date beyond
years after their 8-hour designation, for which all
portions of the area have previously met their 15
percent requirements under the 1-hour standard, wil

be subject to subpart 1 RFP requirements, which wil

133

d 15

plans
have met
. Such
be

part 1.

depend

ars

, will

ent



be satisfied with a plan to demonstrate 15 percent

emissions reductions (which may be either VOC or NO

a combination of both) from 2002 to 2008, and any

additional emission reductions needed for attainmen

beyond 2008.

Such areas that are classified as serious or above
would be subject to the RFP requirements of section
182(c)(2)(B) and would need to submit a plan achiev
average of 3 percent reductions per year over the 6
following the baseline year and then an average of
percent per year for each subsequent 3-year period
the attainment year. 37

2. Final rule for 8-hour areas comprised in part of
one or more 1-hour attainment areas with an approve
percent plan for the 1-hour standard and in part of
more areas without approved 15 percent plans for th
standard.

For 8-hour moderate areas that include all or part
one or more 1-hour areas with an approved 1-hour 15
plan, but also include areas that were not subject

1-hour 15 percent plan, the final rule would allow

x Or

ing an

years

out to

d15
one or

e 1-hour

of
percent
to the

the area

37 As discussed below in section 5 (the discussion of the timing of submission of
the RFP plan) the RFP plan would have to be submitted within 3 years after designation

(not 2 years as proposed).
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to choose between two alternative approaches that a

consistent with the proposed rule.

Approach 1. Develop a new baseline and new 8-hour 15

percent VOC ROP emission reduction target for the
entire 8-hour area. Emissions reductions that occu
after the 2002 baseline emissions inventory year ar
creditable except as limited by section 182, as
described elsewhere in this final rule. The
reductions must be of VOC only.

Approach 2.

Treat the 8-hour nonattainment area as divided bet
portions of the area that are subject to an approve

15 percent VOC-only plan for the 1-hour standard an
the portions of the area that are not subject to a
percent plan for the 1-hour standard.

For those areas not subject to an approved 15 perc
plan for the 1-hour standard, States must establish
separate 15 percent VOC target under subpart 2. VO
emissions reductions to meet the 15 percent
requirement may, however, come from across the enti
8-hour nonattainment area.

For the portion of the area with an approved 15

percent plan for the 1-hour standard, the subpart 1
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RFP requirements will apply if the area is classifi

as moderate for the 8-hour standard and the section

182(c)(2)(B) RFP requirement will apply if the area

classified as serious or above for the 8-hour

standard. These requirements would apply as descri

above for areas comprised entirely of areas with
approved 15 percent plans for the 1-hour standard.

c. Comments and responses

Comment One commenter expressed concern that for a

number of subpart 2 areas that were nonattainment f
1-hour standard, especially those dominated by mobi
source emissions and/or those with existing stringe
stationary source controls, it may be difficult to
another 18 percent precursor emission reduction wit
years from the baseline year and then an additional
percent per year precursor reduction after that unt
area ’'s attainment date. Specific areas were mentioned s
as the South Coast District of California and the H
Galveston Area, which the commenter indicated will
beyond best available control technology (BACT) con

and in some cases at or near lowest achievable emis

rate (LAER) NO  controls on stationary sources making them

dependent on mobile source fleet turnover for SIP R
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emissions reductions. The commenter further sugges ted that

EPA should have available approved policy options t hat
allow areas in such predicaments to maintain approv ed SIPs
if additional emissions reductions are not availabl e to

meet RFP requirements and/or if available emission
reduction techniques might be counterproductive to other
local and regional air quality goals.

Response : We addressed in general those comments that

recommended alternatives to the mandatory measures of
subpart 2 (which includes the RFP requirement) in t he
response to comments above under the topic, “Should
prescribed requirements of subpart 2 apply in all 8 -hour
nonattainment areas classified under subpart 2, or is there
flexibility in application in certain narrowly-defi ned
circumstances? ” We concluded in that section that EPA has

no discretion to broadly waive mandatory requiremen ts.
However, we noted that case law may provide support for
case-by-case waivers where implementation of a meas ure
would produce an absurd result. Additionally, we n ote that

section 182(b)(1)(A)(ii) specifically addresses the

situation where an area demonstrates that it cannot achieve
the required 15 percent reduction. It provides tha tan
area may achieve less than the 15 percent VOC reduc tion
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required where the State demonstrates (1) NSR requi rements

apply as they would in an area classified as extrem e except
that the terms “major source " and “major stationary source ”
shall include any source with the potential to emit at

least 5 tpy of VOCs; (2) RACT is required for all m ajor
sources (i.e., a source with the potential to emit at least
5 tons per year of VOCs; and (3) the plan includes all
measures that can feasibly be implemented in light of

technological achievability. 38

Comment Another commenter supported EPA in
recognizing the previous efforts of areas to meet R OP
requirements under the 1-hour standard. The commen ter
concurred with EPA ’s preferred option, which allows States
the flexibility to choose a combination of NO x and VOC
strategies to meet ROP/RFP requirements consistent with an
area ’s need to meet the standard.

Response : We agree with the commenter that if an area

has already met the 15 percent VOC emission reducti on
requirement for the 1-hour standard, the area shoul d not be
required to meet that requirement a second time for the 8-

3¥Section 182(c)(2)(B)(ii) also contains a similar RFP provision for serious and
higher classified areas that allows less than 3 percent of baseline emissions each year
after the initial 15 percent reduction after designation and classification.
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hour standard but instead will be subject to the ot her
applicable RFP provisions of the CAA.

Comment One commenter preferred Option 1 as more

protective of air quality and more consistent with the
requirements of the CAA. Option 1 would require St ates to
develop RFP plans based on severity and local situa tion.
Option 2 has some attractive features by recognizin g
progress that States have already made. This comme nter
believed that Option 2 is problematic, however, bec ause it
relies on plans developed based on 1990 to 1996 emi ssions.

This time period has passed.

One commenter believed EPA to be completely without

authority to waive the 15 percent RFP plan requirem ent,
which is an explicit mandate of subpart 2. A 15 pe rcent
ROP plan under the 1-hour standard cannot possibly satisfy
the 15 percent RFP plan obligation for the 8-hour s tandard,
because the new RFP requirement is designed to impl ement a
revised NAAQS and is measured from a different base line
year. They further believe that EPA offers no plau sible
legal rationale for waiving the 15 percent ROP requ irement,
and, indeed, none exists. Moreover, although the a gency
proposed to require RFP demonstrations for the firs t6
years for serious and severe areas, there is no law ful or
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rational basis for exempting moderate areas from th
statutory requirement. Allowing States to rely on
hour 15 percent ROP demonstrations is further unsup
because those demonstrations are almost certainly n

valid.

Response : The EPA acknowledges that under subpart 2

we must require 15 percent VOC reductions for all m
and above areas, but we maintain that if an area ha
this requirement while subject to section 182(b)(1)
the 1-hour standard, they will not have to meet it

for the 8-hour standard. The EPA believes that the
quite clear that the SIP must provide for a 15 perc
reduction in baseline VOC emissions for some period
1990 in an area subject to section 182(b)(1)(A), an
consequently, the SIP for any area newly subject to
182(b)(1)(A) must provide for a 15 percent reductio
baseline emissions. But, EPA disagrees that the CA
plainly requires that the SIP for an area must requ
second 15 percent reduction in VOC baseline emissions und
a revised ozone standard. The EPA believes that se
182(b)(1)(A) limits our discretion only to the exte

we cannot let the SIP for any area classified as mo

or worse for the 8-hour standard avoid a demonstrat
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the SIP contains sufficient measures to achieve a 1 5
percent reduction in VOC baseline emissions and fur ther
limits our discretion to allow NO x Substitution for the 15
percent RFP demonstration requirement under section
182(b)(1)(A).

If serious and above areas have already met the 15
percent requirement under the 1-hour standard, they must

meet the next RFP requirement, namely, the section

182(c)(2)(B) RFP requirement, which will actually a chieve
greater reductions, i.e., 3 percent per year over 6 years
for a total of 18 percent, but they can meet it wit h either

VOC or NO 4 reductions. For moderate areas that have already

met the 15 percent VOC emission reduction requireme nt for
the 1-hour standard, EPA believes appropriate RFP u nder
subpart 1 should be achieved. For purposes of RFP under
subpart 1, there is nothing that limits such reduct ions to
VOC. This provision simply requires reasonable ann ual
incremental reductions towards attainment by the ap plicable
attainment date, and this could be achieved by eith er VOC

or NO , emissions reductions or a combination of both.

Section 182(b)(1)(A) is the only statutory provisio n
that limits State discretion to substitute NO «x reductions
for VOC reductions. This applies only for purposes of the
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initial 15 percent reduction requirement for the 6- year
period after the baseline year.

Comment Another commenter believed the subpart 2
provisions of the CAA do not allow for NO x for VOC
substitutions for the initial 15 percent RFP requir ements.

Response : We agree that the 15 percent requirement in

section 182(b)(1) does not allow the substitution o f NO  for
VOC. However, the RFP requirements in section 172( c)(2)
and 182(c)(2)(B) are not constrained by that limita tion and

either VOC or NO  , emissions reductions may be counted toward
meeting RFP under those two provisions.

Comment Some commenters believed an additional 15
percent VOC reduction should not be necessary for 8 -hour
areas that encompass in whole or in part a 1-hour
nonattainment area with an approved 15 percent plan . Such
areas should simply be required to achieve whatever NOy or

VOC emissions reductions are needed for attainment.

One commenter noted that the proposed §51.910(a)(ii)
did not address all boundary change scenarios consi stent
with our proposed approach found in section VI.1.9. of the

June 2, 2003 proposed rule (68 FR 32835).
Response : We agree with the commenter that an area

with an approved 15 percent plan for the 1-hour sta ndard is
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not required to adopt a second 15 percent plan unde r
section 182(b)(1) for purposes of the 8-hour standa rd.
However, if a portion of the 8-hour area was not su bject to

an approved 15 percent plan for the 1-hour standard :

section 182(b)(1) applies to that portion of the 8- hour
area and may be met by one of two approaches descri bed
above and in the regulatory text. We agree with the second

commenter who noted that the proposed rule did not

explicitly address all possible boundary scenarios; we
believe we have fully addressed these different bou ndary
scenarios in the final rule in a manner consistent with the
proposal.

Comment A commenter indicated that they preferred to

work with EPA in the development of an alternative that
will eliminate or minimize the planning burdens ass ociated
with development of a 15 percent RFP plan for one t own.
One alternative might be the development of a “comparability
demonstration, ” showing that the town had implemented the

same controls that had been previously responsible for
achieving a 15 percent reduction in VOCs in the I-h our

0zone nonattainment area associated with the 8-hour

nonattainment area including this town.
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Response : We are willing to work with individual
areas as they develop their 8-hour 15 percent plans
help them avoid unnecessary planning burdens. We b
that the portion of an 8-hour area not subject to a
approved 1-hour 15 percent plan may be able to meet
percent obligation for the 8-hour standard if the a
adopts the same VOC control measures (for example,
at the same source thresholds, I/M, etc...) asin t
portion of the 8-hour nonattainment area subject to
percent plan for the 1-hour standard and if the are
the same mix of emissions sources as in the area su
the 15 percent plan for the 1-hour standard. We an
we could propose approval of a SIP on this basis wh
supported by the record.

Comments on draft regulatory text

Comment Another commenter generally supported the

RFP provisions but suggested that in section
51.910(a)(2)(ii)(A) of the draft regulatory text, w

the language shown in bold:

“An area classified as moderate or higher that has t
boundaries as an area for which EPA fully approved
percent plan for the 1-hour NAAQS is not subject to

182(b)(1) of the CAA for the 8-hour NAAQS, but inst
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(A) If classified as moderate, is subject to RFP un der

section 172(c)(2) of the CAA and shall meet that ob ligation
by submitting 3 years after the effective date of i ts
designation a SIP revision that provides for implem entation
of all emission reductions of VOCs and/or NO  « needed for
attainment by the beginning of the ozone season in the
area's attainment year. ” The commenter claimed this

language is consistent with the approach EPA has ta ken in

other provisions of this draft.

Response : The commenter ’s concern is noted. Section

51.910 has been restructured for reasons noted else where in
this preamble and it addresses the commenter ’'s concern.

Comment One commenter suggested that §51.910(a)(3) of
the draft regulatory text be revised to allow (even if

conditional) NO «x reductions to be substituted for VOC

reductions (for any ROP or RFP requirement) wheneve r such
reductions would “result in a reduction in ozone

concentrations at least equivalent to that which wo uld

result from the amount of VOC emission reductions r equired. ”

Response :  As noted above, we do not believe the CAA
allows substitution of NO x for VOC to meet the 15 percent

requirement of section 182(b)(1).
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Comment One commenter stated that draft

§51.910(a)(1)(ii) eliminates the 15 percent requirem ent for
areas that have already achieved this requirement u nder the
8-hour standard and supported that change. However , they
further state that the strict criteria of “same boundaries ”
should be revisited because there may be limited ch anges in
the nonattainment areas “boundaries ” when areas are

designated for the 8-hour standard. Such changes s hould

not negate this provision. A broader definition ne eds to
apply to this section to allow for changes to bound aries in
nonattainment areas between 1-hour and 8-hour desig nations

where such changes do not substantially alter the
geographical or population characteristics for the area.

Another commenter supports an exemption for 8-hour

nonattainment areas that have met the 15 percent RO P
requirement for the 1-hour NAAQS. The commenter re quests
that EPA clarify the criteria that the area must ha ve the
same geographic boundaries to qualify for the exemp tion.
This means that in the geographic areas for which a State
has an approved 15 percent plan, the 15 percent req uirement
will not apply, and the 15 percent requirement is 0 nly
intended to apply to the new geographic areas of th e 8-hour
nonattainment area, and that the 15 percent reducti on of
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emissions from the new areas could come from the en

nonattainment area to satisfy this requirement.

Response :  As we explain in our summary of the final

rule, we have recognized that there are a variety o
boundary scenarios for 8-hour nonattainment areas i
relation to the boundaries of areas for the 1-hour
standard. We have modified the draft regulatory te
that the final rule speaks in terms of 8-hour areas
include all or part of an area with an approved 15
plan for the 1-hour standard. For those portions o
hour area with an approved 1-hour 15 percent plan,
hour area is not required to develop a second 15 pe
plan under section 182(b)(1) for purposes of the 8-
standard, but instead will be subject to section 17

if it is an 8-hour moderate area or subject to sect
182(c)(2)(B) if it is classified as serious or abov

the 8-hour standard. If the 8-hour area includes b
areas that were subject to an approved 15 percent p
the 1-hour standard and areas that were not, then t
hour area can choose whether to develop a section 1
15 percent plan for the entire 8-hour area or to de
182(b)(1) plan only for the area not previously sub

such a plan and to treat the remaining portions of
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under section 172(c)(2) or 182(c)(2)(B), as describ
above.

As noted, EPA does not believe the statute allows i
to relieve any area that has not already met the 15
requirement for the 1-hour standard from the obliga
meet that requirement except as provided in section
182(b)(1)(A)(ii).

3. What baseline year should be required for the e

ed

t

percent

tion to

missions

inventory for the RFP requirement?

[Section VI.I.4. of June 2, 2003 proposed rule (68
32833); §51.909 of the draft regulatory text;
the final regulatory text.]

a. Background

The baseline inventory for RFP (under subpart 2) is
used as the starting point for the determination of
target level of emissions for the future year RFP a
the baseline from which creditable reductions are

determined. We designated ozone nonattainment area

FR

§51.910(d) of

nd as

sin

April 2004. Under the “Consolidated Emissions Reporting

Rule" (67 FR 39602; June 10, 2002) revised emission
inventories are required for the years 2002 and 200
therefore, we proposed to require use of the 2002 i

as the baseline inventory for the RFP requirement.
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would be the most recent inventory available at the
designation. We issued a memorandum identifying 20
the anticipated emissions inventory base year for t
planning process to address the 8-hour ozone and th
39

standards.

b. Summary of final rule

As set forth in our proposed rule, for areas
designated nonattainment for the 8-hour ozone NAAQS
effective date of June 15, 2004, we are requiring S
use the 2002 inventory as the baseline inventory fo
RFP requirement. As noted in the proposal, the inv
for the 2002 calendar year would be the most recent
available inventory at the time of designation in 2
However, in response to several comments, we are al
States the option of justifying the use of an alter
baseline inventory year for RFP. To justify an

alternative, the State would have to demonstrate ho

alternative year meets the CAA ’'s provisions for RFP and

provide a rationale for why it is appropriate to us

alternative baseline year rather than 2002 to compl
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*Memorandum of November 18, 2002, from Lydia Wegman and Peter
Tsirigotis, “2002 Base Year Emission Inventory SIP Planning: 8-hr Ozone, PM; s and
Regional Haze Programs.” This document is available at the following web site:

http://www.epa.gov/ttn/oarpg/meta.442.1.2002baseinv.pdf.
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the CAA's RFP provisions. We believe that for mult
nonattainment areas, several States must agree on a
baseline. Even if a State chooses an alternative b
inventory year for RFP, 2002 remains the valid base
year for transportation conformity purposes as desc
40 CFR 93.119. The baseline year test is used onl
conformity determinations prior to the submission o
that establishes motor vehicle emissions budgets (e
RFP SIP). Therefore, areas using the baseline year
would continue to use 2002 as the baseline year for
conformity purposes because an area's baseline year
not be changed until an RFP SIP is submitted. Once
SIP is submitted and the motor vehicle emissions bu
that SIP are found adequate or are approved the are
no longer use the baseline year test. Instead the
would use the adequate or approved budgets in the R

in conformity determinations.

The baseline emissions inventory is calculated as o

the effective date of an area ’'s nonattainment designation

using the most recent calendar year for which a com
inventory is required to be submitted to EPA under
A of 40 CFR part 51, subpart A. Under 40 CFR part

subpart A, States are required to submit a comprehe
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inventory on 3-year cycles within 17 months after t he close
of the reporting period. Thus, the 2002 inventory was due

17 months after the December 31, 2002 close of the

reporting period, i.e., was due by June 1, 2004. F or those
areas designated nonattainment for the 8-hour ozone NAAQS
effective June 15, 2004 (69 FR 23858; April 30, 200 4), the

baseline emissions inventory should be based on the

calendar year 2002 because the 2002 inventory was d ue under
40 CFR part 51, subpart A, prior to the time of

designation. For areas with an effective nonattain ment
designation in the future, the baseline inventory w ill be

for the calendar year of the most recent triennial

inventory as of the date of designation. 40 As provided
above, the State may use an alternative baseline on ly if it
is demonstrated that it is consistent with the CAA and the

State demonstrates why it is appropriate.

c. Comments and responses

Comment Some commenters agreed there is a reasonable

basis to select 2002 as the date of emissions inven tories
for the purpose of establishing creditable reductio ns from
the inventory. States are not required by the CAA to adopt

*“For example, where the effective date of designation to nonattainment for an
area for the 8-hour ozone NAAQS is after June 1, 2007 but before June 1, 2010, the
baseline inventory will be for calendar year 2005.
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the year of the nonattainment designation for the 8
standard as the basis for their planning, even thou

was the case under the 1990 CAA Amendments. The co
claims there are a variety of measures that would b
implemented after 2002 that local jurisdictions wou

to be able to account for as new emissions reductio

their modeling demonstrations. The commenter thus

that reductions between these years “should count.

addition, this was the most recent quality assured/
controlled inventory used to support the States’
recommendations for proposed nonattainment designat
July 15, 2003.

Several commenters recommended that the baseline ye
(starting the 6-year period for RFP) be set for the
which designations were made (i.e., 2004).

Response : The EPA has decided to establish 2002 as
the baseline year for RFP SIPs in conformity with b
language of the CAA and the inventory year cycle.
reasonable importance is the need to maintain consi
with the periodic inventory for use in various mile
considerations such as RFP, milestone compliance
demonstration, attainment, and contingency plans.

addition, while there would be a difference in the
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requirement based on the choice of the RFP baseline
should be little if any difference in terms of emis
reductions needed to demonstrate timely attainment.
use 2002, the baseline may be higher but areas can
credit for any 2002-2004 emissions reductions from

federally enforceable control measures. If we use

the baseline may be lower but areas can 't take credit for

measures that produce emissions reductions between

2004. Depending on the area, the difference should
minimal in terms of the difference in the amount of
reductions needed to reach attainment and what new
are necessary to get there. We believe it is reas

to select an inventory year for which States were a
required to produce an inventory rather than requir
States to produce an additional inventory (e.g., fo
that is not otherwise required. Moreover, requirin
use of an inventory for the designation year would
delay, as it would take the States 1-2 years after

of 2004 to produce the inventory which would be the
for selecting controls to achieve the necessary red
for RFP and for modeling attainment. However, we a
allowing States the option of justifying the use of

alternative baseline emission inventory, provided i
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the requirement of the CAA ’'s RFP provisions. As noted

above, the use of an alternative year for the basel ine
inventory for RFP does not change the requirement t 0 use
2002 as the baseline year for transportation confor mity as

described in 40 CFR 93.1109.
Comment  Another commenter referred to EPA ’'s proposal
language regarding the RFP SIP that would have requ ired

submission of the RFP plan within 2 years after

designation. They stated that EPA is missing the p ointin
that the attainment and RFP submission dates establ ished in
subpart 2 are to allow States a sufficient amount o f time

to achieve the mandated goals.

That commenter referred to another alternative that

would amend the proposal to require a 1990, rather than
2002 baseline for those areas not having a previous ly-
approved 15 percent RFP plan. They further comment ed that
although a 1990 baseline would not eliminate the pl anning
burden associated with this requirement, it would g o far

towards minimizing the necessary additional work.

Response : We disagree with the commenters who urged

use of the 1990 inventories as the baseline for pla nning
for the 8-hour NAAQS. Use of the 1990 baseline wou Id be
unreasonable now since it would have to be substant ially
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recalculated due to changes in emission calculating

methodologies. Furthermore, a 1990 inventory was o nly
required for nonattainment areas as of enactment of the
1990 CAA Amendments and therefore may not exist for a
number of areas that are currently designated nonat tainment
for the 8-hour standard. Finally, we believe that reliance
on emissions reductions that may have occurred well before
8-hour designations and classifications should not be

counted as making progress toward attainment.

Comment  Another commenter noted that the 18 percent
reduction for serious areas would have to be achiev ed by
2008. This is 6 years after the base year. The co mmenter

noted that the 2 years that would remain after SIP

submission (from the proposed SIP due date of 2006 until
2008) would be totally inadequate to achieve either the 15
percent reduction in VOCs or the 18 percent reducti onin

VOCs and/or NO . The commenter noted the CAA provides for
submission of RFP plans within 3 years (from 1990) in
section 182(b)(1)(A) and 4 years in section 182(c)( 2).

Response :  The final rule reflects a change from the

proposal to allow submission of the RFP plan up to 3 years
from the date of designation. We do not believe th e RFP
provisions of subpart 2 of the Act provides relief from the
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requirement to obtain the specified percent reducti ons from
the RFP baseline within the time constraints specif ied in
those provisions.

Comment A comment on draft regulatory text §51.909
noted that EPA specified various program milestone dates,
which were derived from the relationship of these d ates to
the expected date of initial designation. The comm enter
recommends deleting all such specific date referenc es from
the regulation, to avoid the need for revising regu lations
if the initial designations are not concluded as ex pected.
This should be replaced by a generic approach, for example
by requiring the most recent year's data to be used as the
baseline in the second sentence of §51.909. Deleting the
calendar-specific dates would not change the result if the
designations occur as planned, yet would allow for more
recent data to be used if factors beyond the agency 'S
control create a delay in designations. This appro ach also
will allow the regulation to apply to future area
designation changes, such as areas that are redesig nated
nonattainment at some point in the future. Such sp ecific
dates are more appropriately included as examples i n agency
guidance or within the preamble of a final rule wit ha
discussion of how they are derived. The regulation itself
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should retain only the generic relationship between the
milestone and the effective date of designation, wh ich is
the approach taken elsewhere in the rule.

Response : Because the designations have already taken
effect at this point, we believe it is appropriate to
specify 2002 as the presumptive baseline year. The final
version of the rule (now §51.910(d)) provides general
language regarding the appropriate baseline year fo r areas
that have an effective date of a nonattainment desi gnation
in the future. “a
4. Should moderate and higher classified areas be subject
to prescribed additional RFP requirements prior to their
attainment date ?

[Section VI.I.5 of June 2, 2003 proposed rule (68 F R
32834); no draft regulatory text; section 51.910(a) ¢810)
of final regulatory text.]

a. Background

As noted in the proposal, for areas initially
classified moderate and higher for the 1-hour ozone
standard, the baseline inventory was defined as 199 0 in the
CAA Amendments. Therefore, the 6-year period for t he

*'We note that even though the draft regulatory text was structured to place the
specification of the baseline year for RFP (as well as for attainment demonstrations) in

§51.909, the final rule places the RFP baseline year requirement in §51.910.
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initial 15 percent RFP requirement ended in the sam
as the attainment date for moderate areas, viz., 19
areas classified moderate and higher under the 8-ho
standard, however, we proposed that the 15 percent
target level of emissions would be calculated for t
year period after the 2002 baseline year, i.e., 200
Moderate areas would be required to meet an attainm
no later than 6 years after the area is designated
nonattainment for the 8-hour standard. Since the e
date of designation of nonattainment areas is June
2004, the outside statutory attainment date would b
15, 2010. This leaves approximately a 1-1/2 year g
between the end of the 6-year period for the 15 per
requirement (i.e., December 31, 2008) and the maxim
statutory attainment date. If we were to also requ
moderate areas to obtain an additional three percen
year emission reduction beyond 2008 for the 1-1/2
additional years out to 2010, the RFP requirement ¢
more than what we believe Congress intended for mod
areas under subpart 2. Additional three percent pe
reductions were only required for serious and highe
classified ozone nonattainment areas. We proposed

only specific RFP requirement applicable for modera
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is the 15 percent VOC requirement between the end o
and the end of 2008. However, section 172(c)(2), w
requires areas to meet RFP generally, would apply f
period for which RFP is not addressed in subpart 2.
purposes of section 172(c)(2), RFP means annual inc
reductions as may be required by the Administrator
purposes of ensuring attainment [CAA Section 171(1)
Therefore, we proposed a moderate area would need t
provide any additional emissions reductions

- needed to provide for attainment by the area

date. In proposing this approach for this circumst
interpreted the subpart 1 RFP requirement to mean t
area must achieve whatever further reduction is nee
attainment in the remaining period prior to the att

date (2009 through June 15, 2010).

We proposed that serious and higher classified area

would need to provide in their SIPs an additional a
of three percent per year emission reduction over e
subsequent 3-year period beyond the initial 6-year
through the attainment year, consistent with what C
specified in section 182(c)(2)(B) of the CAA.

b. Summary of final rule
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In the final rule, we are taking the approach we
proposed. We are not prescribing additional increm ents of

reductions for the 1-1/2 years before the maximum

attainment date for moderate areas. Such areas mus t
provide for any additional emissions reductions (VO C/INOy)
needed to provide for attainment by the beginning o f the
0zone season prior to the area ’'s attainment date. 42 Serious
and higher classified areas would need to provide i n their
SIPs an additional average of three percent per yea r
emission reduction over each subsequent 3-year peri od
beyond the initial 6-year period through the attain ment
year.

c. Comments and responses

Comment One commenter suggested that following the

statutory timetable rather than the one proposed by EPA
would eliminate the problem of how to handle the “1 2 year
gap between the end of the 6-year period for the 15 percent
RFP requirement (i.e., December 31, 2008, as propos ed by
EPA) and the attainment date. ” The commenter continued by
saying that no such gap is contemplated by subpart 2, which

*We note that areas must implement controls prior to the beginning of the last
full ozone season preceding the attainment date. For moderate areas designated as of
June 15, 2004, such reductions would be needed by the beginning of the 2009 ozone
season.
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provides in section 18I(b)(l) that moderate areas ’
attainment dates and their 15-percent VOC RFP date are to
be the same: 6 years after their designation and
classification.

Response : As provided in an earlier response, we do
not believe the CAA requires the end of the 15 perc ent RFP
period and the attainment date to be the same.

Comment Another commenter noted the proposal states

that the only specific RFP requirement applicable f or
moderate areas is the 15 percent VOC requirement be tween
the end of 2002 and the end of 2008. However, sect ion

172(c)(2) also applies, requiring areas to meet RFP
generally. Therefore, a moderate area would still also
have to provide any additional emissions reductions -VOC
and/or NO , i.e., whatever is needed to provide for
attainment by the beginning of the ozone season pri or to
the area ’s attainment date. The commenter agrees that any
additional emissions reductions needed to achieve
attainment are the only reductions that should be r equired
of moderate areas.

Response : We agree with the commenter, and our rule
requires that for purposes of meeting RFP beyond 20 08 until

the area ’s attainment date, moderate areas must reduce VOC
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and NO emissions as necessary to attain by the area ’s
attainment date.

5. What is the timing of the submission of the RFP plan ?

[Section VI.I.6 of June 2, 2003 proposed rule (68 F R
32834); §51.910 of the draft and final regulatory text
(several locations)].

a. Background

As noted in the proposal, section 182(b)(1) require S
that moderate and higher classified areas submit th eir 15
percent RFP plans within 3 years after 1990. Obvio usly,
applying the statute as written is absurd, since we are
well past that date. The CAA uses identical langua ge for
identifying areas ' attainment dates under subpart 2. In our
Phase 1 Rule, for purposes of attainment dates for the 8-
hour NAAQS, we interpreted the CAA ’s language referring to
the date of enactment of the 1990 CAA Amendments to mean
the date of designations for the 8-hour standard. We noted
in the proposal that if we applied the same interpr etation
for RFP plans, i.e., that they should be submitted within 3
years after the area ’'s nonattainment designation date (i.e.,
in 2007 if the area has an effective designation in 2004),
the plans would have to be implemented within 1 yea r after
submission to ensure the 15 percent emissions reduc tions

162



are achieved by the end of the relevant 6-year peri
(i.e., December 2008). We indicated concern that t
might not provide sources with sufficient time to a
the reductions by the required deadline. Therefore
proposed that the RFP SIP be submitted within 2 yea
nonattainment designation - namely by 2006 for areas
designated in 2004. This would provide for 2 years
State to develop and submit its RFP plan, and anoth
years for the control measures to be implemented.

We also proposed that an area classified serious or
above submit within 2 years after designation its R
that provides for 18 percent emissions reductions (
and/or NO ) over the first 6 years from the baseline year
and then submit within 3 years after designation a
that provides nine percent emissions reductions (VO
NQ) over each of the next 3-year periods until the ar
attainment date.

b. Summary of final rule

In the final rule, we are taking a different approa
than proposed in light of concerns raised by States
public comments. These commenters stated that they
need more than 2 years for development, adoption an

submission of RFP plans for the increment of progre
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the first 6 years after the baseline year. The EPA
with the several commenters who urged that 3 years
consistent with the CAA. Additionally, 3 years is
reasonable time period for submission because it al
States the necessary time to move regulatory action
through their legislative processes and allows Stat
consider RFP in conjunction with their attainment
demonstrations. Therefore, for moderate and higher
classified areas, the first RFP SIP must be submitt
within 3 years after the area
For areas with a June 15, 2004 effective date for t
hour designations, the SIP would be due by June 15,
This would provide up to 3 years for States to deve
submit RFP plans, and 1 additional year (until the
2008) for control measures to be implemented. The
for any remaining 3-year periods out to the attainm
beyond the first 6 years also would be submitted wi
attainment demonstration, i.e., within 3 years afte
designation. However, since States maintain the
flexibility to submit plans early to provide more t
implementation of their SIP control measures, we re
that States complete their RFP plans as soon as pos

after designation to provide as much time as possib
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sources to implement the emissions reductions.

Furthermore, States may also begin implementing the ir
control measures before submission to EPA as part o f their
SIPs, which would provide additional time sources m ay need
to comply.

c. Comments and responses

Comment Several commenters opposed EPA ’'s proposal to

shorten to 2 years the statutory 3-year period for

development and submittal of 15-percent VOC RFP pla ns.
They claim this proposal violates the guarantee of 3 years
for plan development to the State in section 182(b) H(A)
and is contrary to EPA ’'s basic proposed principle that

[quoting from the proposal] “subpart 2 SIP submittals will

be due as a general matter by the same period of ti me after
designation and classification under the 8-hour sta ndard as
provided in subpart 2 for areas designated and clas sified

at the time of enactment of the 1990 CAA. ” The commenters
contended that subpart 2 gives EPA no authority to shorten
the statutory 3-year period. In contrast, Congress in

subpart 1 authorized EPA to set a schedule for
nonattainment SIP submissions. Congress, therefore , knew

how to give EPA discretion to shorten SIP submissio n
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deadlines according to the commenters; it did not d
subpart 2.

Concerning the timing of submission of the RFP plan
another commenter was concerned that the States may
have sufficient photochemical modeling and ambient
analyses to indicate the best mix of RFP SIP contro
Additionally, in areas dominated by mobile source
emissions, it may not be feasible to implement cont
measures to achieve the RFP target within the 2 yea
the proposed required RFP SIP submission date as EP
suggested. The commenter suggested that EPA develo
options that allow areas in such predicaments to ma
approved SIPs if emissions reductions are not avail
meet RFP requirements and/or if available emission
reduction techniques might be counterproductive to
local and regional air quality goals.

Another commenter stated revisions to State emissio
reduction measures cannot be adopted easily in a 2-
time period because they require administrative act
frequently State legislation to approve. This peri
lengthen when proposed measures like enhanced vehic
involve controversial actions affecting the public.

Logistically, a State must establish a regulation b
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administrative action with public input before (tho ugh

sometimes after) such a measure is approved by the State ’s
legislature. A number of jurisdictions ’ legislatures are

only in regular session to consider such measures s everal
months or, in alternate years. Thus, it is unreaso nable
for States to have only 2 years from their nonattai nment

designations to adopt new measures.

Another commenter referenced the case NRDC v. EPA , 22

F.3d 1125, 1135 (D.C. Cir., 1994), where the Court
considered the propriety of EPA ’'s extension of the deadlines
by which States had to submit elements of their SIP s. The

Court upheld EPA  ’s decision to extend the deadline for

submission of a SIP given EPA ’s failure to meet its own

deadline for providing certain necessary guidance t o the
States. The Court allowed EPA to use the extraordi nary
remedy of a deadline extension in this instance bec ause
Congress would have intended that the deadline be e xtended
to provide a party the full statutory time for acti ng on
the agency guidance. The commenter referenced CAA section
126(c) where EPA may set a compliance deadline “as
expeditiously as possible, but in no case later tha n3

years after the date of such finding. ?
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One commenter noted that CAA section 182(b)(1)(A) a
modified by section 181(b)(1) requires for moderate
that the RFP SIP be submitted 3 years after designa
The commenter disagreed with the RFP plan requireme
submit the plan 2 years after the effective date of
nonattainment designation as not being consistent w
supported by these CAA sections. The resources inv
developing, proposing and adopting any SIP revision
insignificant. In order to ensure the most efficie
of resources, the commenter contended that EPA shou
require this SIP revision sooner than the submissio
attainment demonstration, 3 years after the effecti
of the designations. Allowing States 3 years to su
RFP plan is consistent with existing CAA requiremen

Response : After consideration of the comments, we
have changed the final rule to be consistent with t
approach advocated by a number of commenters. In
consideration of the 2004 designation and the need
achieve the 2008 RFP reductions by December 2008, i
reasonable to EPA that States first be given suffic
time after designation to formulate RFP plans. The
the final rule allows States up to 3 years after

designation to submit their RFP SIPs. However, to
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extent States are relying on newly developed rules to meet
all or part of the RFP requirement, we recommend th at
States adopt those rules as soon as possible after
designation to provide as much time as possible for sources
to achieve the emissions reductions.
6. How should CAA restrictions on creditable measu res be
interpreted? Which national measures should count as
generating emissions reductions credit toward RFP
requirements ?

[Section VI.I.7 of June 2, 2003 proposed rule (68 F R
32834); §51.910(a)(4) of the draft regulatory text;
§51.910(a)(3) of the final regulatory text.]
a. Background

Section 182(b)(1) contains provisions that limit
creditability toward meeting RFP for certain limite d
emission reduction measures required prior to the e nactment
of the CAA Amendments of 1990. We noted in the pro posal
that we believe these specific restrictions should continue
to apply for purposes of the 8-hour NAAQS. The pro posal
noted that Congress intended to prevent areas from taking
credit for RFP only for those specific measures tha t were
already adopted and in place (or required to be in place)
prior to the date of enactment of the CAA Amendment s of
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1990 (November 15, 1990). We said that this same h
true for the RFP requirement as it applies to the 8
ozone standard, namely preventing credit toward the
mandatory RFP percent reductions for continuing red
from those specific measures cited in the CAA that
already adopted and in place (or required to be ado

in place) prior to the date of enactment of the CAA
Amendments of 1990. There is no indication in the

this exclusion should be changed. Congress mandate
emissions reductions in the 1990 CAA Amendments wit
indication that they should not be credited to meet

or attainment of any existing or revised NAAQS. Th

we proposed that all emissions reductions that occu

all Federal and any other measures not otherwise id

in section 182(b)(1)(C) and (D) and that occur afte
baseline emissions inventory year would be creditab
the RFP requirement. A number of examples demonstr
emissions reductions that would be creditable towar
RFP requirement were set forth in our proposal.

b. Summary of final rule

We are taking the approach we proposed, under which

all emissions reductions that occur after the basel

emissions inventory year are creditable for purpose
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RFP requirements in this section except as specific ally

provided in section 182(b)(1)(C) and (D) and sectio n
182(c)(2)(B) of the CAA. The restriction imposed b y
section 182(b)(1)(D) limits crediting reductions fr om the

following four categories:
J Corrections to or additions of RACT rules as requir ed
by CAA section 182(a)(2)(A).
. Corrections to I/M programs for areas where the SIP
included or was required to include a schedule for I/M
implementation under the CAA in effect immediately
before November 15, 1990.
. Regulations concerning Reid Vapor Pressure (RVP)
promulgated by EPA before November 15, 1990 or
required to be promulgated under CAA section 211(h)
. Motor vehicle exhaust or evaporative emissions
measures promulgated by EPA by January 1, 1990.

c. Comments and responses

Comment One commenter supported EPA ’s proposal to
allow credit towards RFP requirements of all emissi ons
reductions, which occur after the baseline emission S
inventory year (2002) from all Federal, and any oth er

measures not otherwise identified under section

182(b)(1)(D). This would include reductions from ¢ leaner
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fuels and engines, reductions from ongoing 1-hour S IP

controls and VOC reductions from implementation of MACT
standards after the baseline year. The commenter s tated
that this proposed approach would be critical in a number
of areas that already have stringent stationary sou rce

controls and/or in areas dominated by mobile source
emissions.

Response : The EPA acknowledges this comment of
support for our final action.

Comment Another commenter believed that early

voluntary emissions reductions prior to 2003, and n ot
required under the CAA, should also be creditable t oward
RFP requirements. The commenter recommended that E PAs
final rule clarify that States be allowed credit fo r RFP
for early voluntary emissions reductions occurring prior to
2003. As a company that has proactively taken meas ures to

reduce NO , emissions through innovative Combustion
Initiative (an enhanced efficiency technology), the
commenter believed that EPA ’s regulations should take these

efforts into account as they have resulted in real

improvements to air quality. Another commenter sta ted that
companies who made voluntary reductions prior to 20 03 would
be penalized for having undertaken such voluntary m easures

172



and, thus disallowing credit for these reductions p rovides
disincentives for voluntary reductions.

Response : Voluntary reductions that occur prior to

January 1, 2003 will be reflected in the area ’'s baseline
inventory. This lower baseline means that fewer re ductions
will be needed to achieve RFP. 43 Allowing an area to take

credit for reducing emissions that are not included in the
inventory would result in “double counting ” of those

emissions reductions.

Comment One commenter suggested that areas should be

able to take credit for MACT standards that may red uce VOC
for which compliance is required after the 2002 bas eline
year. The commenter said it would be helpful to St ates if

EPA produced a document detailing the expected VOC

reductions after implementation of MACT standards. States
could claim these reductions toward any reductions required
to meet their target. The commenter suggested that the
most useful way to express the reduction would be a sa

percent of the 2002 emissions.

“For example, if an area had VOC emissions in 2001 of 100 tons per day, and a
source reduces emissions by 10 tons per day in 2002, the baseline emissions will be 90
tons per day. Thus, the area will need to achieve 13.5 tons per day reduction to meet its
15 percent requirement, rather than 15 tons per day. However, the area cannot take
credit in the 15 percent plan for the 10 tons per day of emissions that are not part of the
baseline inventory.

173



Response : The EPA agrees that areas can take credit
in RFP plans for post-2002 VOC reductions from MACT
standards. We are considering whether to develop t he
recommended guidance.

Comment One commenter objected to EPA ’'s proposal to
allow States to claim RFP credit from any reduction S
achieved through post-1990 adoption of the types of
measures listed in section 182(b)(1)(D). The comme nter
further stated that section 182(b)(1)(D) prohibits granting

RFP credit for any measures contained on the list.

Congress wanted the RFP reductions to be new reduct ions
rather than emission cuts that would have occurred anyway.
In the case of 8-hour nonattainment areas, the base line
year will be 2002. Therefore, according to the com menter,
to be consistent with subpart 2, EPA must disallow RFP
credit for measures listed in section 182(b)(1)(D) adopted

any time prior to 2002.

Another commenter urged EPA to consider a hybrid

approach that gives States credit for approved RFP plans
that go beyond 2002, provided that the Plan is eval uated on
a 2002 baseline. This approach would give States c redit

for ongoing emissions reductions, recognize the nee d to
address the 8-hour standard as the ozone standard ( rather
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than rely on plans developed to meet the 1-hour sta ndard),
and potentially avoid some unneeded controls.

Another commenter recommended that EPA not allow
emissions reductions credit for all emissions reduc tions
occurring after the baseline year. Emissions reduc tions to
satisfy the RFP requirements of CAA section 182(b)( 1) and
182(c)(2)(B) are required to be achieved by submitt ing “a
revision to the applicable implementation plan to p rovide
for . .. emissions reductions. ” The commenter argued that
emissions reductions already required by, or accoun ted for
in, the applicable implementation plan may not be ¢ redited
toward the new RFP requirements. For example, redu ctions
that were required to be achieved by SIP or other
requirements, but which were not achieved in practi ce prior
to the baseline year, should not be credited toward meeting
the new RFP reductions required after the baseline year.
Only new measures submitted with the new SIP revisi on may
be credited for this purpose.

Response : The EPA believes that, with certain
exceptions (see CAA section 182(b)(1)(C) and (D)), any
reductions that occur after 2002 are creditable tow ards RFP
and attainment and that it should not matter when t he State
initially adopted or EPA promulgated the measures t hat
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produce those reductions. The CAA does not mandate
approaches advocated in the comments. While the co
cite phrases in the CAA that might be read to suppo
approach advocated in the comments, EPA believes su
interpretation is at odds with other provisions of

In addition to the restriction imposed by section
182(b)(1)(D) on crediting certain measures, section
182(b)(1)(C) places only two restrictions on credit

of reductions towards RFP: first, reductions are
creditable if they result from measures in the appl
implementation plan, i.e., the approved SIP or from
promulgated by EPA, or from the applicable requirem
that are incorporated into a title V permit; and se

only those reductions that have actually occurred a
baseline year and before the milestone date may be
towards a RFP milestone. The requirement that the
reductions result from measures in the applicable
implementation plan or EPA regulations, or applicab
requirements contained in a title V operating permi
imposes no restriction that such measures must be e

after the date of designation or after the baseline

the
mments
rt the
ch an

the CAA.

ability

icable
rules
ents 4
condly,

fter the

credited

le
t
nacted

year.

* Applicable requirements are federally-enforceable requirements under the CAA
that are created elsewhere but incorporated into a title V permit. See the definition of

"Applicable requirement” in 40 CFR 70.2 and 71.2
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This restriction only requires that the measure app roved
into the SIP be a rule promulgated by EPA or be an

applicable requirement included in a title V permit issued
before or concurrently with approval of the RFP SIP

revisions, and that the reductions occur after the baseline

year and before the milestone date.

While this provision limits EPA ’s discretion to allow
credit towards the RFP requirement from any reducti on that
does not fit into any of the three aforementioned ¢ lasses
of measures, EPA does not see anything in the statu te that
mandates the adoption of the approach advocated in the
comments. In fact, EPA believes the opposite is th e case.

The same argument (i.e., that creditable RFP measur es
must be measures adopted/promulgated after designat ion or
after the baseline year) could have been made for t he
various programs mandated by the 1990 CAA Amendment S.
These mandated measures included RACT requirements under
section 182(b)(2), Stage Il vapor recovery under se ction
182(b)(3), motor vehicle I/M under sections 182(b)( 4) and
182(c)(3), RFG under section 211(k), and the Tier 1 motor
vehicle standards under title Il. The EPA believes the
statute is plain that Congress envisioned that all of these
would be adopted after 1990 and in most cases imple mented
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before 1996 because the statute contains enforceabl
deadlines for submission of the requisite SIP revis
promulgation of the EPA rules. In many cases, they
required implementation dates before 1996. Congres
clearly did not limit credit for RFP for any of the
measures. In our proposed rulemaking, EPA specific
proposed allowing use of reductions resulting from
measure as long as the reductions meet the creditab
criteria of section 182(b)(1)(C) for the very reaso
concluded Congress did not intend to impose the sor
limit on creditability advocated in the comments fo
hour standard and for any revised standard.

In summary, the statute says that only four sp
categories of emissions reductions are restricted.
not refer to or include any post-1990 rules
reductions as restricted and only speaks to credita
in terms of when the reductions occurred, not when
rules or measures were adopted. As explained in th
proposal and the preceding paragraphs, Congress had
to limit creditability of pre-1990 rules, mandated
post-90 rules and allowed these rules to be credite
towards post-90 RFP, and nothing in the statute lea

believe that Congress would not have wanted them to
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creditable to post-2002 RFP. The EPA believesi it i S

appropriate to allow credit toward RFP for emission S
reductions other than reductions from the four cate gories
specified in the CAA pursuant to section 182(b)(1)( D).
Language that was once pertinent to the schedule of the
1990 CAA Amendments should be reinterpreted now to mean
emissions reductions are creditable toward emission S
reductions requirements to the extent they actually occur
during the relevant ROP period and after the baseli ne year.
7. For areas covered only by subpart 1, how should the RFP
requirement be structured ?

[Section VI.1.8. of June 2, 2003 proposed rule (68 FR

32834); §51.910(b) of the draft and final regulatory text.]

a. Background

The proposal noted that the RFP requirement under

subpart 1 is more general than that under subpart 2 , and

EPA thus has more flexibility in determining what R FP means
under subpart 1. For instance, the State may rely on
emissions reductions of VOC or NO x, Or a combination of both

to meet its RFP requirement whereas subpart 2 limit s the
initial 15 percent to VOC emissions reductions. Ho wever,

we acknowledged the concern about treating in a sim ilar
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manner areas under subpart 1 that have an ozone pro
similar to areas covered under subpart 2.

We proposed scenarios for three types of subpart 1
areas: (a) Areas with attainment dates 3 years or |
after designation, (b) Areas with attainment dates
3 to 6 years after designation, and (c) Areas with
attainment dates beyond 6 years after attainment.

. Areas with attainment dates 3 years or less after

blem

€Sss

between

designation.

We proposed these areas would be treated similar to
areas under subpart 2 that are classified as margin
which do not have an RFP requirement. We proposed
area would not be subject to a separate RFP require
but RFP would be met by demonstrating the area coul
the standard by its attainment date.

o Areas with attainment dates between 3 to 6 years af

al,
such an
ment,

d attain

ter

designation.

These areas would have attainment dates similar to
subpart 2 areas classified as moderate. We propose

options for these areas:

. Option 1 . This option would require the RFP plan to

be submitted with the attainment demonstration with

3 years after designation of the nonattainment area
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and RFP would be met by a SIP that provides for
attainment as expeditiously as practicable. Where

areas have only 3 years after SIP submission before

attainment, this option recognizes that there may b e
only a short amount of time available to achieve an y
specified emissions reductions to meet RFP. The dr aft

regulatory text incorporated this option.
. Option 2 . This option would require these areas to be
treated in a manner similar to subpart 2 areas

classified as moderate. The RFP SIP would have to

provide for a 15 percent emission reduction from th e
baseline year within 6 years after the baseline yea r.
The RFP SIP would have to be submitted within 2 yea rs
after designation. However, since the area is subj ect
only to subpart 1, VOC or NO x emissions reductions

could be relied on to meet the 15 percent reduction

requirement, consistent with EPA ’s NOy substitution

policy. “ Also, we solicited comment on whether a

percentage other than 15 percent should be required as
the minimum. Additional measures that would provid e

the remaining portion of the emissions reductions

45NOX Substitution Guidance. December 15, 1993 (available at
http://www.epa.gov/ttn/oarpg/t1 pgm.html).
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needed for attainment would have to be submitted wi th
the area ’s attainment demonstration within 3 years
after designation.

. Areas with attainment dates beyond 6 years after

designation

These areas would have attainment dates similar to

areas classified under subpart 2 as serious or high er. We
proposed that the RFP plan show increments of progr ess from
the baseline emissions inventory year out to the at tainment
date. The RFP SIP would first have to provide for al5
percent emission reduction from the baseline year w ithin 6
years after the baseline year. The 15 percent RFP SIP

would have to be submitted within 2 years after
designation. However, since the area is subject on ly to
subpart 1, NO emissions reductions could be substituted for

some or all of the 15 percent reduction requirement :

consistent with EPA ’'s NOy substitution policy. Also, we

solicited comment on whether a percentage other tha n 15
percent would be more appropriate. For each subseq uent 3-
year period out to the attainment date, another RFP SIP
would have to provide for an additional increment o f
progress no less than the amount of emissions reduc tions
that would be proportional to the time between the end of
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the first increment to the attainment date. This s econd

RFP SIP would have to be submitted at the same time as the
attainment demonstration, namely within 3 years aft er
designation.

b. Summary of final rule

We are finalizing rules for two, rather than three,
categories of areas based on the CAA ’s division of

attainment dates for subpart 1 areas under section

172(a)(2). This provision requires that subpart 1 areas
must attain as expeditiously as practicable but no later
than 5 years after designation as a nonattainment a rea. It
also allows the Administrator to extend the attainm ent date
beyond that 5 year period “. .. for aperiod no greater

than 10 years from the date of designation as

nonattainment, considering the severity of nonattai nment
and the availability and feasibility of pollution c ontrol
measures. ” The two scenarios for RFP for subpart 1 areas

are based on whether the area does or does not rece ive an
extended attainment date. The following are the tw o]
scenarios and the RFP requirements for each:

Scenario A: Areas with attainment dates 5 years or less

after designation (i.e., on or before June 15, 2009 for

areas designated June 15, 2004).
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As noted elsewhere in this preamble, for areas

classified under subpart 1, emissions reductions ne eded for
attainment must occur by the beginning of the ozone season
preceding the attainment date. Thus, to enable a S IP to
demonstrate attainment by June 15, 2009, the area m ust
achieve all necessary reductions by the beginning o f the
2008 ozone season. The final rule provides that RF P for
these areas would be met by ensuring emissions redu ctions
needed for attainment are implemented as noted abov e by the
beginning of the ozone season prior to the attainme nt date.

Scenario B: Areas with attainment dates more than 5 years
after designation (i.e., beyond June 15, 2009 for t hose
areas designated June 15, 2004). For these areas:
. The RFP plan must show increments of progress from the
baseline emissions inventory year out to the
attainment date.
. The RFP SIP would first have to provide for a 15
percent emission reduction from the baseline year
through the 6th year after the baseline year (e.g.,
from January 1, 2003 through December 31, 2008).
. The 15 percent RFP SIP must be submitted within 3
years after designation (e.g., by June 15, 2007).

o However, since the area is subject only to subpart 1,
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NQ or VOC emissions reductions (or both) could be use
to achieve the 15 percent emission reduction
requirement.

For each subsequent 3-year period out to the
attainment date, the RFP SIP would have to provide
an additional increment of progress. The increment
for each 3-year period would be a portion of the
remaining emission reductions needed for attainment
beyond those reductions achieved for the first
increment of progress (e.g., beyond 2008 for areas
designated nonattainment in June 2004). Specifical
the amount of reductions needed for attainment shou
be divided by the number of years needed for
attainment after the first increment of progress in
order to establish an "annual increment.” For each
3-year period out to the attainment date, the area

must achieve roughly the portion of reductions

equivalent to three annual increments. 6 This second

*For example, if the area's attainment date is 2014, and a total of 30 percent
reduction is needed between the end of 2008 and the attainment date (a 6-year period) to
reach attainment, the “annual increment” would be 5 percent (i.e., 1/6 of 30 percent).
Thus, the area must achieve roughly the portion of reductions equivalent to 15 percent (3
X 5 percent) during the first 3 years (2009, 2010, 2011), and the remaining amount over
the next 3 years (2012, 2013, 2014). By using the word "roughly" in the regulatory text,
EPA does not intend that States would be able to delay substantial emission reductions
from one 3-year period to the next. Rather, EPA intends this modifier to allow small
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RFP SIP must also be submitted within 3 years after

the effective date of designation (i.e., by June 15 :

2007).

While the adopted rule is not identical to any of t he
proposed options, we believe it is a logical outgro wth of
our three proposed scenarios. The adopted approach is more
stringent than certain of the proposed options and less

stringent than others. Since this final decision

incorporates elements of the three proposed scenari 0s, we
believe it is similar in result to the three scenar i0S
proposed.

c. Comments and responses

Comment One commenter stated that EPA has no

authority to adopt “Option 1 ” for areas with attainment

deviations from the amount of emission reductions that would be needed to meet a
3-year RFP requirement. For example, assume that the "annual increment" of reductions
needed for an area to reach attainment (after the initial 6-year RFP obligation) is 5 tons
per day and that the area has 6 additional years until attainment. Thus, for each of the
two 3-year periods until attainment, the area would need "roughly" 15 tons per day, so
long as the total for both periods is equivalent to or greater than 30 tons per day (i.e., the
total reductions needed for attainment). Assuming the area could achieve 14 tons per
day during the first 3-year period, and achieve the remaining 16 tons per day during the
second 3-year period, we believe this would be consistent with achieving "roughly the
portion of reductions equivalent to three annual increments." We do not believe,
however, that use of the word roughly allows States to delay substantial emission
reductions. Thus, in the example above, it would not be appropriate for the State to
delay reductions of several tons per day until the second 3-year period.
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dates between 3 and 6 years after designation, beca
option would waive any showing of RFP.

Response:  The EPA acknowledges that Congress
prescribed specific RFP requirements under subpart
for subpart 1 provided more flexibility.

Our rule does not eliminate RFP obligations for
subpart 1 areas. We are not requiring any specific
reduction for subpart 1 areas with near-term attain
dates. The measures that bring about near-term att
represent all the reductions that are reasonable to
as annual incremental progress towards attainment.
is not compelled to require a 15 percent emission r
for all subpart 1 areas, especially in those cases
full 15 percent is not needed in order to reach att
However, we believe that it is generally appropriat
require the full 15 percent for areas with long-ter
attainment dates to ensure interim progress towards
attainment.

Comment Some commenters supported the proposal that
ties the required RFP showing to the attainment dat
Specifically, these commenters supported the propos
areas with attainment dates of 3 years or less shou

no separate RFP requirement, consistent with the

187

use that

2, but

percent
ment
ainment
require
The EPA
eduction
where a
ainment.
eto

m

e.
al that

Id have



requirement applicable to marginal areas under subp art 2.
In addition, support was shown for Option 1 for sub part 1

areas with an attainment date between 3 and 6 years

following designations. Under Option 1, areas woul d have
to show an adequate rate of reduction in order to a chieve
attainment by the deadline, but there would be no s pecific

percentage reduction required.
Response:  We acknowledge the support of these
comments.

Comment: Another commenter believed that a 15 percent

emissions reductions requirement should only be req uired
where such reductions would meaningfully advance th e date
of attainment. The RFP requirement in subpart 1 re quires
that the SIP provide for “reasonable further progress, ”and
where emissions reductions would not create “reasonable
further progress ” either in the area itself or in downwind

areas, there is no basis under subpart 1 to require such
specific emissions reductions. They further said t hat
requiring a potentially expensive reduction in emis sions in
those cases where that reduction would not improve air
quality was not justified based on a notion of “equity " with
similar areas classified under subpart 2 and noted that
such an interpretation was not required by the stat ute or
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sensible. That some subpart 2 areas might have to reduce

emissions by a specified percentage even where such

reductions would yield no positive environmental be nefits
is an unfortunate result of the Congress ’ decision to limit
EPASs discretion under subpart 2 - which in turn is a result

of a far less sophisticated understanding of the dy namics
of ozone creation in 1990 than exists now - and where EPA
has the discretion not to dictate an ineffective an d
inefficient result, it must exercise that discretio n.

Response : We addressed in general those comments that

recommended alternatives to the mandatory measures of
subpart 2 (which includes the RFP requirement) in t he
response to comments above under the topic, “Should
prescribed requirements of subpart 2 apply in all 8 -hour
nonattainment areas classified under subpart 2, or is there
flexibility in application in certain narrowly-defi ned
circumstances? ” We conclude in that section that EPA has no

discretion to broadly waive mandatory requirements.

However, we noted that case law may provide support for
case-by-case waivers where implementation of a meas ure
would produce an absurd result.

8. Where part of an 8-hour nonattainment area was a 1-hour

nonattainment area with a ROP obligation extending past
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2002, can emissions reductions from the area ’'s 1-hour ROP
plan be used as credit toward meeting the area ’'s 8-hour RFP
plan ?

[Section VI.I.9. of June 2, 2003 proposed rule (68 FR
32835); no draft or final regulatory text.
a. Background

We proposed the following approach to address this
issue. Where an area has both 1-hour and 8-hour RF P
obligations for the post-2002 period, the State may rely on
emissions reductions from the 1-hour plan in achiev ing RFP
for the 8-hour standard. The State could develop a new
baseline and new RFP emission reduction targets for the
entire 8-hour standard nonattainment area (i.e., th eold 1-
hour standard nonattainment area and any newly adde d
portion of the 8-hour standard nonattainment area).
Emissions reductions from measures in the 1-hour oz one SIP
that are achieved after the 8-hour ozone NAAQS base line
year could count (subject to creditability restrict ions as
discussed above) toward meeting the RFP requirement for the
entire 8-hour area.

This approach would set a RFP target for the entire 8-
hour ozone nonattainment area. Under this approach , the
new RFP target for the 8-hour standard would replac e the
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previous 1-hour ROP target (while ensuring that, at
minimum, the emissions reductions required to meet
target are met; see 40 CFR 51.905(a)(1)(iii)).

b. Summary of final rule

We are adopting the approach from the proposal.

c. Comments and responses

Comment One commenter agreed with the approach

outlined in the proposal but cautioned that the Sta
would have to ensure that the target is at least as
stringent as the 1-hour ROP target, thus ensuring n
backsliding on the 1-hour NAAQS requirements. Unde
approach, the State would have to develop a new bas
and new RFP emission reduction targets for the enti
hour standard nonattainment area. Emissions reduct
from measures in the 1-hour ozone SIP that are achi
after the 8-hour ozone NAAQS baseline year could co
(subject to credibility restrictions as discussed i
proposed rulemaking) toward meeting the RFP require
the entire 8-hour area. The new RFP target for the
standard would replace the previous 1-hour ozone ta
(while ensuring that, at a minimum, the emissions

reductions required to meet the old target are met)
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Response : We agree with the commenter that the

emission reduction targets under the 8-hour standar d must
be at least as stringent as the 1-hour targets. Se ction
IV.E.3. of this preamble discusses the requirements for RFP
for several situations relative to the area ’s former
obligations under the 1-hour standard and the curre nt
obligations under the 8-hour standard. The obligat ions of
an area under the anti-backsliding provisions of 40 CFR
51.905(a)(2)(iii) would still apply, meaning that e missions
reductions under the 1-hour ROP requirements would still be
required as if the 1-hour standard had never been r evoked.
Therefore, the new 8-hour emission target for the 8 -hour
area would be logically at least as stringent as un der the
1-hour area for a given time period.

9. Will EPA ’'s “Clean Data Policy " apply for purposes of 8-

hour RFP, attainment demonstrations and other relat ed
requirements ?

[Section VI.I1.10 of June 2, 2003 proposed rule (68 FR
32835); no draft regulatory text; section 51.918 of final
rule.]

a. Background

As noted in the proposal, we issued a policy on May

10, 1995, which allows EPA to determine that an are a has
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attained the standard and that certain planning

requirements (e.g., RFP and attainment demonstratio ns) will
not apply so long as the area remains in attainment .4 This
is referred to as the “Clean Data Policy. ” We proposed that
this policy would remain effective for purposes of areas
that EPA determines have attained the 8-hour ozone NAAQS.

b. Summary of final rule

In the proposed rule, we indicated that the Clean D ata
Policy, which we had applied under the 1-hour stand ard,
should apply for purposes of the 8-hour standard. We are
adopting this approach. In this action EPA is fina lizing
the statutory interpretation that is embodied in th e
policy. The text of the final rule encapsulates th e

statutory interpretation set forth in the policy.

Determinations as to whether individual areas have attained
the 8-hour standard and thus qualify for applicatio n of the
policy will be made in the context of rulemakings f or those

individual areas.
The EPA has applied the Clean Data Policy in

rulemakings under the 1-hour ozone standard to both subpart

“"Memorandum of May 10, 1995, “RFP, Attainment Demonstration, and Related
Requirements for Ozone Nonattainment Areas Meeting the Ozone National Ambient Air
Quality Standard,” from John S. Seitz, Director, Office of Air Quality Planning and
Standards. Available at: http://www.epa.gov/ttn/oarpg/tl/memoranda/clean15.pdf.
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1 areas, e.g., San Francisco Bay Area (69 FR 21717,
22, 2004) and subpart 2 areas, e.g., St. Louis, Mis
(68 FR 25418; May 12, 2003). The EPA will also app
policy to both subpart 1 and subpart 2 areas under
hour standard.

c. Comments and responses

Comment One commenter stated that EPA

Policy ” is unlawful with respect to both the 1-hour and 8-

April
souri
ly the

the 8-

's “Clean Data

hour NAAQS. A commenter argued that EPA also has n 0
authority to waive the attainment demonstration and RFP
plans mandated by subpart 2 on the pretext that an area has
clean data. The CAA unambiguously requires these p lans for
any area designated nonattainment for the pollutant ozone,
and gives EPA no power whatsoever to waive such pla n
requirements.

Several other commenters supported the continued us e
of the  “Clean Data Policy. ”

Response : The EPA believes that the Clean Data Policy
comports with the provisions of the CAA in regard t o]
attainment demonstrations, ROP plans, RACM, conting ency
measures and other related requirements. The Clean Data
Policy, issued on May 10, 1995, sets forth EPA's
interpretation that where EPA has determined that a n area
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has attained the standard, certain SIP requirements
suspended (e.g., RFP) for so long as the area remai
attainment.

As set forth in its May 10, 1995 policy, EPA believ
it is reasonable to interpret the provisions regard
and attainment demonstrations, along with certain o
related provisions, as not requiring further submis
achieve attainment for so long as the area is in fa
attaining the standard. Under the policy, EPA is n
granting an exemption from any applicable requireme
under part D. Rather, EPA has interpreted these
requirements of subparts 1 and 2 as not applying fo
long as the area remains in attainment with the sta
This is not a waiver of requirements that by their
apply; it is a determination that certain requireme
written so as to be operative only if the areais n

attaining the standard.

The EPA has explained in other rulemaking actions o

the 1-hour ozone standard its rationale for the
reasonableness of this interpretation of the CAA an
incorporates these explanations by reference. See,
example, 67 FR 49600 (July 31, 2002); 65 FR 37879 (

2000) (Cincinnati-Hamilton, Ohio-Kentucky); 61 FR 2
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(May 7, 1996) (Cleveland-Akron-Lorain, Ohio); 66 FR 53094

(October 19, 2001) (Pittsburgh-Beaver Valley,

Pennsylvania); 60 FR 37366 (July 20, 1995); 61 FR 3 1832-33
(June 21, 1996) (Grand Rapids, MI); 60 FR 36723 (Ju ly 18,
1995) (Salt Lake and Davis Counties, Utah); 68 FR 2 5418
(May 12, 2003) (St. Louis, Missouri); 69 FR 21717 ( April
22, 2004)(San Francisco Bay Area). The EPA has als o set
forth its legal rationale for the Clean Data Policy in
briefs filed in the 10 th 7 ™ and9 " Circuits, and hereby
incorporates those briefs insofar as relevant here. See
Sierra Club v. EPA, N0.95-9541 (10 ™ Cir.), Sierra Club v.
EPA, No. 03-2839, 03-3329 (7 ™ Cir.), Our Children ’'s Earth
Foundation v. EPA, No. 04-73032 (9 ™ Circuit).

As stated in the policy, the attainment demonstrati on,
RFP requirements and contingency measure requiremen t are
designed to bring an area into attainment. Once th is goal
has been achieved, it is appropriate to suspend the
obligation that States submit plans to meet these g oals, so
long as the area continues to attain the relevant s tandard.

The Tenth, Seventh and Ninth Circuits have upheld E PA
rulemakings applying the Clean Data Policy. See Sierra
Clubv. EPA 99 F. 3d 1551 (10 ™ Circuit, 1996), Sierra Club
v. EPA |, 375F. 3d 537 (7 ™ Circuit, 2004) and Our Children's
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Earth Foundation v. EPA , No. 04-73032 (9 ™ Circuit, June 28,

2005) memorandum opinion.

Comment A commenter said that although subpart 2

contains some narrowly crafted exceptions [e.g., CA A
182(b)(1)(A)(i1)], there are no exceptions based on clean
data. In the past, EPA has cited a Tenth Circuit d ecision,
Sierra Club v. EPA , 99 F. 3d 1551 (10th Circuit, 1996), as

supporting the Clean Data Policy. The commenter co ntended
that case was wrongly decided and has been supersed ed by
the Supreme Court decision in Whitman v. American Trucking
Assoc., Inc., 531 U.S. 457 (2001). There, the Court held

that subpart 2 eliminates regulatory discretion pre viously
allowed to EPA under subpart 1, and noted that subp art 2
prescribes large parts of nonattainment programs, f or

example, section 182. The requirements for RFP and

attainment demonstrations are among those subpart 2

nonattainment programs that Congress prescribed by law,
thereby eliminating EPA discretion to accept someth ing
less. See also Sierra Club v. EPA , 293 F.3d 155 (D.C.
Circuit, 2002) (holding that EPA is without authori ty to
infer exceptions to attainment deadlines and to exp licit

subpart 2 requirements for RFP plans).
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Response : The EPA believes that the Tenth Circuit

correctly decided Sierra Club v. EPA and that the comments
misconstrue both Whitman and Sierra Club v. EPA ,293 F.3d
155 (D.C. Circuit, 2002) ( Sierra Club 2002) . The Sierra

Club 2002 case addressed the statutory requirements

applicable to an area not attaining the standard. The
issue of the requirements of part D of title | of t he CAA
that must continue to be met by areas that EPA has

determined are monitoring attainment of the standar d was
not before the court. As discussed below, the Sierra Club

2002 decision upheld EPA ’'s determination that the RACM

provision under section 172(c)(1) requires only add itional
measures that could contribute to RFP or attainment , Which
is an element of EPA ’'s application of the Clean Data Policy.

To this limited extent, Sierra Club 2002 is relevant to

EPAs interpretation that the policy will apply for the 8-
hour ozone standard, and the decision supports EPA 'S
interpretation. However, the other issues addresse din the
decision (extension of the statutory attainment dat e for

areas affected by ozone transport, the content of a
demonstration of RFP toward attainment, and whether
contingency measures must be submitted as part of a n

attainment demonstration or plan for RFP) did not r elate to
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the Clean Data Policy or how the subpart 2 require ments
apply to areas attaining the standard.

The issue addressed by the Clean Data Policy is
whether an area that has attained the standard (as evinced
by air quality monitoring data) still needs to subm ita
demonstration of how the area will achieve enough
reductions to demonstrate that it will “attain the NAAQS, ”a
plan to obtain reasonable periodic reductions towar ds the
goal of attainment and other related requirements.

The EPA continues to believe that the statutory

requirement for an attainment demonstration - a SIP revision
which identifies the level of future reductions nee ded to
achieve the NAAQS and any additional adopted measur es
needed to achieve these future reductions - Is written so as

to be inapplicable once the NAAQS is attained.
In addition, EPA believes that the RACM requirement S

area ‘“component ” of an area ’'s attainment demonstration under

section 172(c)(1). General Preamble 57 FR 13560; A pril 16,
1992. Thus, since for the same reason the attainme nt
demonstration no longer applies by its own terms, R ACM also
no longer applies. The EPA has consistently interp reted

this provision to require only implementation of po tential
RACM measures that could contribute to reasonable f urther
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progress or to attainment. General Preamble 57 FR 13498;

April 16, 1992. Thus, where an area is already att aining
the standard, no additional RACM measures are requi red. “®
Likewise, EPA concludes that the provision for RFP -a

plan for annual incremental reductions leading to

attainment - is also expressed in terms that show that RFP

IS unnecessary in areas attaining the standard. Fo r areas
in attainment, there is no longer a need to plan fo r
measures to meet that goal. Similarly, EPA continu es to
believe that the contingency measure requirements o f
section 172(c)(9) no longer apply in an area that i S
attaining the standard since those “contingency measures are
directed at ensuring RFP and attainment by the appl icable

date. ” (See 57 FR 13564; April 16, 1992). The section
182(c)(9) contingency measure requirement also no | onger
applies once an area has attained the standard.

Section 172(c)(2) of the CAA and the related

provisions of subpart 2 provide that RFP is require d only

*[The EPA’s interpretation that the statute requires only implementation of
RACM measures that would advance attainment was upheld by the United States Court
of Appeals for the Fifth Circuit (Sierra Club v. EPA, 314 F. 3d 735, 743-745, 5" Cir.
2002) and by the United States Court of Appeals for the D.C. Circuit (Sierra Club v.
EPA, 294 F. 3d 155, 162-163, D.C. Cir. 2002). See also the final rulemakings for
Pittsburgh-Beaver Valley, Pennsylvania, 66 FR 53096 (October 19, 2001) and St. Louis,

68 FR 25418 (May 12, 2003).]
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where an area continues to violate the standard. B
definition, the “reasonable further progress
requires only such reductions in emissions as are n
to attain the NAAQS by the attainment date. If an
attained the standard, the stated purpose of the RF
provision has been fulfilled. Also, section 172(c)
the related provisions of subpart 2 require SIPS to
for attainment of the NAAQS. (See also section

182(b)(1)(A)(i) which requires that SIPS for modera

y

” provision
ecessary
area has
P
(1) and

provide

te ozone

nonattainment areas must “provide for such specific annual

reductions in emissions of [VOCs] and [NO

x] as necessary to

attain the [ozone NAAQS] ” by the applicable attainment

date). When an area has attained the NAAQS, there
need for a plan demonstrating how it will reach att
and thus the attainment demonstration provision no
applies. Similarly section 172(c)(9) and the relat
provisions of subpart 2 provide that SIPs in nonatt
areas shall provide for contingency measures to be
undertaken if the area fails to make RFP or to atta
NAAQS by the applicable attainment date. Since con
measures are required only if RFP or attainment is
achieved, there is no need for them where the area

attained the standard. The language of these statu
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provisions indicates that when an area has attained the

standard these requirements no longer apply as the purpose
of these provisions - attainment - has been accomplished.

The EPA believes that Whitman does not provide a basis
to reconsider our position on the Clean Data Policy . In
Whitman , the Court was addressing EPA ’'s stated approach that
subpart 2 did not apply for purposes of implementin g the 8-
hour NAAQS. In the Phase 1 rule, EPA addressed the Court ’s
decision and concluded that subpart 2 does apply. The

issue here is not whether it applies, but how those

requirements apply under a specific situation where an area
has attained the NAAQS. That issue was not address ed by
the Court in Whitman . The decision in Whitman has no

bearing on the question of whether an area that has

demonstrated attainment must nonetheless submit an

attainment demonstration plan and related requireme nts.
Thus, Whitman  does not undermine the Tenth Circuit 'S

reasoning in Sierra Clubv. EPA , 99 F. 3d 1551 (10 th

Circuit, 1996). See also the post-Whitman decisions in

Sierra Club v. EPA , 375 F.3d 537 (7 " Circuit, 2004), and

Our Children's Earth Foundation v. EPA , No. 04-73032,

memorandum opinion (9 ™ Circuit, June 28, 2005) rejecting
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challenges to the Clean Data Policy and upholding
redesignation actions based on the policy.

10. How will RFP be addressed in Tribal areas

[Section VI.I.11. of June 2, 2003 proposed rule (68
32835); no draft or final regulatory text.]

a. Background

The TAR provides flexibility for Tribes in the
preparation of a TIP to address the NAAQS. As ment
the proposed rulemaking, the TAR provides the Tribe
the ability to develop TIPs to address and implemen
NAAQS in Indian country. It further provides the T
with flexibility to develop these plans in a modula

as long as the elements of their TIPs are reasonabl

“severable. " For example, each TIP submission must include

a demonstration that the Tribe has authority to dev
run its program, the ability to enforce its rules,
capacity and resources to implement the program it
Therefore, it may include one or two source-specifi
requirements but may not include provisions for RFP
other SIP requirements. The proposal noted that th
can be an important step in addressing an overall a
guality plan to achieve health and environmental go

Tribal lands. Where a Tribe chooses not to address
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specific planning element, EPA may be obligated to
Such action would not preclude a Tribe from address
those elements at a later time.

b. Summary of policy

We intend to take the approach noted in the proposa
There is no regulatory text for this intention.

c. Comments and responses

No comments were received on this portion of the
proposal.

11. How will RFP targets be calculated ?

[Section VI.I1.12. of June 2, 2003 proposed rule (68
32836); §51.910(c) of the draft and final regulatory text.]

a. Background

We proposed a methodology for the calculation of RF
target levels of emissions that is based on the met
developed for the 1-hour standard, while taking int
account our interpretation of CAA restrictions on
creditable emissions and our proposal to use the 20
inventory as the baseline inventory for the RFP
requirement. The CAA specifies four types of measu
were not creditable toward the 15 percent RFP requi

These are:
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(1) Any measure relating to motor vehicle exhaust o r
evaporative emissions promulgated by the Administra tor by

January 1, 1990.

(2) Regulations concerning Reid Vapor Pressure (RVP )
promulgated after 1990 or required under section 21 1(h).
(3) Measures required under section 182(a)(2)(A) to correct

deficiencies in SIPs regarding VOC RACT regulations
required prior to enactment of the CAA Amendments o f 1990.
(4) State regulations submitted to correct deficien ciesin

I/M existing or required programs.

These four types of measures were all expected to r esult in
a decrease in emissions between 1990 and 1996. Of these
four types of measures, RACT and I/M program correc tions
and the 1992 RVP requirements were completely in pl ace by
1996 and therefore are already accounted for in the 2002
baseline. As a result, they would produce no addit ional
reductions between 2002 and 2008 or later milestone years.

However, the pre-1990 Federal Motor Vehicle Control

Program (FMVCP) will continue to provide additional

st

benefits during the first two decades of the 21 century as
remaining vehicles meeting pre-1990 standards are r emoved
from the vehicle fleet. Because these benefits are not
creditable for RFP purposes, in order to calculate the
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target level of emissions for future RFP milestone years

(i.e., 2008, 2011, etc.), States must first calcula te the
reductions that would occur over these future years as a
result of the pre-1990 FMVCP. We proposed three me thods to
properly account for the non-creditable reductions when

calculating RFP targets for the 2008 and later RFP
milestone years.

b. Summary of final rule

The calculation methods have been revised slightly

from those in the proposal. The revisions now acco unt for
NQ reductions and take account of other mobile emissi ons
models other than the MOBILE model. The methods ap pear as
appendix A to this preamble. These methods are con sistent
with the requirements of sections 182(b)(1)(C) and (D) and

182(c)(2)(B) of the CAA.

c. Comments and responses

Comment One commenter agreed that the base emission
level should be decreased by reductions that occur from the
pre-1990 FMVCP standards (1990 I/M program and fuel RVP of
9.0 or 7.8 psi). However, the commenter further
recommended that the reductions from pre-1990 FMVCP
standards be calculated using the I/M program and f uel

properties in effect during the new baseline year o f 2002.
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The commenter claimed an advantage of the recommend
change is that it removes from the non-creditable
reductions from the pre-1990 FMVCP standards, credi
reductions from controls implemented prior to 2003
improvements to the I/M program or cleaner gasoline

The commenter claimed that the EPA proposal specifi
using the MOBILE6 command NO CAA in the calculation
non-creditable emissions reductions. The commenter
concurred that this command could be used, but reco
that some of the controls in effect during 2002 can
modeled with this command. (Refer to technical spe

of this comment in the response to comment document

Response : The EPA does not agree with the commenter

that the non-creditable pre-1990 FMVCP reductions s
calculated using the I/M program and fuel propertie
effect during the new baseline year of 2002. Inclu

I/M program and fuel properties in effect in 2002 i
calculation of non-creditable reductions would not
accurately account for reductions that are the resu
pre-1990 Federal motor vehicle control measures. T
believes that the methods provided in the final rul

accurately identify the non-creditable reductions f
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1990 motor vehicle standards and provide appropriat
for all post-1990 control measures.

12. Should EPA continue the policy of allowing

e credit

substitution of controls from outside the nonattain ment
area within 100 kilometers for VOC and 200 kilomete rs for
NQ?

[Section VI.I.2. of June 2, 2003 proposed rule (68 FR
32833); no draft or final regulatory text.]
a. Background

The proposal noted [68 FR 32833] that EPA currently
has a policy that allows States to take credit for RFP for
NQ and VOC controls that occur outside the nonattainm ent

areas|[ “Guidance for Implementing the 1-Hour Ozone and Pre-

Existing PM 1o NAAQS, December 29, 1997 "]. Specifically, the

guidance allows credit for VOC reductions occurring up to
100 km outside the area and for NO x reductions occurring up

to 200 km outside the area (statewide where a regio nal NO
control strategy is being implemented). The policy

indicates that credit may be taken only for emissio ns
reductions from measures not otherwise mandated by the CAA.
As explained in the policy, EPA believes that this

additional flexibility for crediting reductions out side
nonattainment areas is consistent with the CAA. We noted
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in the proposed policy that reductions from outside

nonattainment area within the geographic limits con
to progress toward attainment within the area (61 F
65758).

Under this approach, the geographic area for
substitution of VOC emissions reductions is 100 km
nonattainment area and the geographic area for subs
of NO  reductions is 200 km from the nonattainment area w
the possibility for additional expansion of the NO
substitution area as follows. Nitrogen oxides emis
reductions from anywhere within the State may be cr
for those States that participate in a regional NO

strategy such as the NO x SIP Call. All other States

implementing a NO  , substitution strategy for RFP would be

restricted to a distance of 200 km from the nonatta
area, unless a substitution for a greater distance
accompanied by adequate technical justification.
Substitutions are restricted to intrastate areas un

or more States involved reach mutual agreement. Th
notes that in all cases the distances in the policy

only a general policy presumption that, if used, wo
data resources in the record showing that reduction

sources in the specific locations in attainment are
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benefit the nonattainment area. See LEAN v. EPA |, 382 F.3d

5755 " Circuit, 2004.

b. Summary of final rule

States may continue to rely on emissions reductions

from outside the nonattainment area for credit towa rd their
RFP obligations. 9" In doing so, States should ensure that

the reductions meet the standard tests of creditabi lity
(permanent, enforceable, surplus, and quantifiable) and are

shown to be beneficial toward reducing ozone in the
nonattainment area.

c. Comments and responses

Comment Several commenters supported this feature of
EPAs proposal regarding RFP because it allows the Stat es
flexibility to tailor control strategies to address the

issues specific to a particular nonattainment area.

* Last September, the EPA Office of Inspector General submitted a report
(outside the rulemaking process) outlining concerns and recommendations with respect
to the potential for double counting of emissions reductions and problematic equity
issues. U.S. EPA Office of the Inspector General. In responding to that report, we
indicated that we would consider the various recommendations as we assess existing
policies and guidance in parallel to the rulemaking for implementing the 8-hour ozone
standard. [Evaluation Report: EPA and States Not Making Sufficient Progress in
Reducing Ozone Precursor Emissions In Some Major Metropolitan Areas. Report No.
2004-P-00033. September 29, 2004.] [Memorandum from Jeffrey R. Holmstead to J.
Rick Beusse, “Response to the Office of the Inspector General (OIG) Evaluation Report,
EPA and States Not Making Sufficient Progress in Reducing Ozone Precursor
Emissions in Some Major Metropolitan Areas," Report No. 2004-P-00033. December
29, 2004. March 25, 2005.]
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The commenters supported codification (68 FR 32833,
column 1) in the final rule of the December 29, 199 7
guidance memo ( “Guidance for Implementing the 1-Hour Ozone

and Pre-Existing PM 10 NAAQS’) that allows emissions

reductions from outside the nonattainment areato b e
creditable toward RFP. One commenter agreed that S tates
ought to be able to account for regional emissions in their

attainment demonstrations. On the other hand, the

commenter was concerned that the Agency might allow

jurisdictions to “credit " emissions reductions from sources

up to 100 km for VOC and 200 km for NO x toward 15 percent
RFP plans, and this in turn could encourage jurisdi ctions
in need of these tonnage reductions to regulate wit hout a
sound basis. The commenter contended that while oz one is
known to be a “regional pollutant, ” EPA has failed to

establish in this rulemaking any technical basis fo r
allowing States to impose regulations on sources ou tside
the nonattainment area boundaries without independe nt
justification of the impact of such sources on an a rea’s

failure to attain the standard.
Response : We developed our 1997 policy as a result of
the modeling results relating to the NO x SIP Call (see , for

example, 63 FR 57355, October 27, 1998, and 69 FR 2 1604,
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April 21, 2004). These modeling analyses demonstra
significant contribution to nonattainment resulted

from source emissions within a nonattainment area b
from source emissions over a much broader area. No
can these emissions from outside the nonattainment
affect air quality within the nonattainment area, i
cases it might be necessary to include and control
sources located in the nearby areas in order to att
standard. We believe it is appropriate to allow St
take credit for reductions from sources outside the
nonattainment areas where data indicate that those

emissions affect air quality in the nonattainment a

We note that section 182(c)(2)(C), which provides f

the substitution of NO x controls for VOC, speaks in terms of

reductions of ozone concentrations rather than stri

reductions in emissions. This provision led us to

that Congress '’ intent for the ROP requirement is to lower

ozone concentrations within the nonattainment area.
consistent with that intent that emissions reductio
outside the nonattainment area that will reduce ozo
concentrations in the nonattainment area should be
creditable in RFP demonstrations. We also believe

CAA is clear that both the 15 percent plan requirem

212

te that
not only
ut also

t only
area

n some
emission
ain the
ates to

ir

reas.

or

ctly

conclude

Itis
ns from

ne

that the

ent of



section 182(b)(1) and the 3 percent per year requir ement of
section 182(c)(2) are specific varieties of RFP

requirements.  °° Section 171(1) of the CAA states that, for

purposes of part D of title I, RFP "means such annu al
incremental reductions in emissions of the relevant air
pollutant as are required by this part or may reaso nably be
required by the Administrator for the purpose of en suring
attainment of the applicable NAAQS by the applicabl e date.”
Thus, whether dealing with the general RFP requirem ent of
section 172(c)(2), or the more specific RFP require ments of
subpart 2 for classified ozone nonattainment areas (i.e.,

the 15 percent plan requirement of section 182(b)(1 ) and
the 3 percent per year requirement of section 182(c )(2)),

the purpose of RFP is to ensure attainment by the

applicable attainment date. Emissions reductions

strategies applied to sources outside the nonattain ment
area may help decrease ambient ozone levels within the
designated area. Since RFP/ROP is progress towards

attainment, specific, annual emissions reductions f rom

**The EPA notes that paragraph (1) of subsection 182(b) is entitled "Plan
Provisions for Reasonable Further Progress" and that subparagraph (B) of paragraph
182(c)(2) is entitled "Reasonable Further Progress Demonstration," thereby making it
clear that both the 15 percent plan requirement of section 182(b)(1) and the 3 percent per
year requirement of section 182(c)(2) are specific varieties of RFP requirements.
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geographic areas outside the nonattainment area bou ndaries

that contribute to lower ambient ozone levels in th e
nonattainment area would fall within the scope of “such
annual incremental reductions in emissions of the r elevant
air pollutant as are required . . . for the purpose of

ensuring attainment of the applicable NAAQS by the
applicable date. ”

Comment One commenter requested clarification that

if the 100 km/200 km area extends into adjacent Sta tes that
reductions in those States should also be creditabl e,
especially with regard to the implementation of Fed eral
measures.

Response : We intend to look into this issue further
in the future as part of the overall reassessment o f the
100km/200km credit issue.

Comment Another commenter expressed confusion by the

provision to allow creditable reductions be made ou tside
nonattainment areas. They asked if reductions made outside
a nonattainment area actually bring that nonattainm ent area
into compliance with the standard, then shouldn 't those
outside areas be designated nonattainment by defini tion?

The commenter contended that this contradiction is
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unacceptable, and a fatal flaw of current designati on
efforts and this implementation proposal.

Response : The commenter appears to be commenting on

the designation process as well as the implementati on rule.
To the extent that the commenter has concerns about the
process EPA used for designating areas as nonattain ment,
those issues should have been raised prior to the t ime EPA
promulgated designations in April 2004. The EPA is not
taking any action in this rulemaking to establish t he
procedures for designating areas or to designate ar eas. In
the designation process that was completed in April 2004,
EPA provided guidance to areas regarding how to det ermine
the boundaries of nonattainment areas in light of t he
statutory definition of “nonattainment, ” which provides that

an area will be designated nonattainment if it is e ither
violating the NAAQS or is a “nearby ” area that “contributes
to ambient air quality ”in an area that is violating the

standard. *! The CAA does not establish a hard-and-fast set
of rules for determining “nearby ” or “contributes to, ’ -

i.e., it does not specify a distance that is nearby ora

*"Memorandum from John Seitz, “Boundary Guidance on Air Quality
Designations for the 8-Hour Ozone National
Ambient Air Quality Standards (NAAQS or Standard).” March 28, 2000. Found at:
http://www.epa.gov/ozonedesignations/guidance.htm.
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specific level of emissions that is deemed to “contribute

to ” nonattainment. Nor did EPA establish a hard-and-f ast
set of rules; rather the guidance provided a broad set of
factors for States and EPA to consider in determini ng the
boundaries of each nonattainment area. Thus, it is not
inconsistent with the statute that there are areas that
were not designated nonattainment, but that have em issions

that affect air quality in a nonattainment area.
Comments on draft regulatory text

Comment One commenter recommended that EPA state,

either in the preamble to this rule or in the rule itself,

that any VOC emissions reductions within 100 km and any NO
emissions reductions within 200 km of the nonattain ment
boundary, including reductions in adjacent States, are
creditable for RFP plan purposes. They also sugges ted that
EPA provide that reductions from voluntary measures should

be incorporated into the baseline emissions invento ry
calculation.

Another commenter stated that EPA does not specify in
§51.910(a)(4) that in areas where the 3 percent annu al
reduction is required, those reductions must be ach ieved
within the statutorily defined baseline “area. ” [CAA section
182(b)(1)(B)]. The commenter stated that we issued initial
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NQ substitution guidance in 1993 that required RFP
reductions to be achieved from sources within the
designated nonattainment area. The commenter noted
subsequently, we attempted to unlawfully allow RFP
reductions to be obtained from sources within the m
domain. The commenter advocated that we clarify th
CAA requires creditable reductions to be obtained o

sources within the designated nonattainment areas.

that

odeling
at the

nly from

Response : We believe that the policy does not need to

be incorporated into a rule. Since areas must incl
record support for application of the policy in an
demonstrating that emissions from regulated sources
ambient air quality in the specific nonattainment a
individual rulemaking in the context of an area

be conducted in any event to implement the policy.
believes that any reductions that in fact result in
improved air quality within the nonattainment area
credited to RFP demonstrations. Voluntary emission
reductions that are used to satisfy RFP requirement
any requirements under the CAA - must meet EPA
for creditability of such reductions, particularly
inclusion in the baseline of the emissions from the

that would be producing the voluntary reductions.
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explained elsewhere in response to another comment on the

policy of allowing substitution of controls from ou tside
the nonattainment area within 100 km for VOC and 20 0 km for
NQ, EPA disagrees with the comment that the CAA limit s the
scope of creditable emissions reductions to only th ose

reductions in emissions emanating from within the

nonattainment area boundaries. We also address els ewhere
the comment relating to allowance of RFP credit fro m
emissions reductions outside the State in which the

nonattainment area is located.

13. When must RFP emissions reductions be achieved ?
[Section VL.I. of June 2, 2003 proposed rule (sever al
locations starting at 68 FR 32832); several locatio ns

including §51.910(a)(1) of the draft and final regulatory
text.]

a. Background

Section 51.910(a)(1) of the draft regulatory text
provided that for areas initially designated nonatt ainment
for the 8-hour NAAQS, the initial 6-year period for RFP

shall run from January 1, 2003 to December 31, 2008

Section 182(c)(2)(B), applicable to serious and abo ve
areas, requires that RFP be continued out to the at tainment
date. Therefore, §51.910(a)(2) of the draft regulatory text
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provided, “For each area classified as serious or higher

under §51.903, the State must submit no later than 3 years

after the effective date of the area 'S nonattainment
designation a SIP revision consistent with section

182(c)(2)(B) of the CAA for each 3 year period foll owing

the initial 6-year period addressed under paragraph

(2)(1)(ii)(B) of this section until the area ’'s attainment
date. For areas initially designated nonattainment for the
8-hour NAAQS the 3-year periods referenced in secti on

182(c)(2)(B) of the Act shall begin January 1, 2009 Y

In applying the requirement of section 182(c)(2)(B) :

it is necessary to know the attainment date for the area.
The attainment date is not necessarily the maximum allowed
under part D of the CAA, but must be “as expeditious as
practicable  ” but no later than the maximum statutory date

(e.q., 9 years after designation for a serious area ).

Thus, for purposes of determining the period for wh ich RFP
is needed, the State must have completed an attainm ent
demonstration and RACM analysis (discussed elsewher ein

this preamble) to demonstrate that the attainment d ate

selected is as expeditious as practicable.
There are several other provisions that bear on the

issue of when emissions reductions must be achieved for
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purposes of the RFP requirements. The Phase 1 Rule :

§51.900(g) sets forth the following definition: “Attainment
year ozone season shall mean the ozone season immed iately
preceding a nonattainment area ’'s attainment date. " Also,

§51.908 °2 (What is the required time frame for obtaining

emission reductions to ensure attainment by the att ainment
date?) provides: “For each nonattainment area, the State

must provide for implementation of all control meas ures
needed for attainment no later than the beginning o f the
attainment year ozone season. ” Thus, if the latest

attainment date allowed by the CAA for a serious ar ea
designated in 2004 is June 15, 2013, the (complete) ozone
season preceding that date would occur in 2012. Ho wever,
if all of the reductions necessary to achieve attai nment
are in place prior to that ozone season, then the m ost
expeditious attainment date would in fact be just a fter the

end of that ozone season in 2012 (assuming the RACM

analysis did not compel a more expeditious attainme nt
year). Thus, in light of the Phase 1 rule, the lat est
possible attainment date for all areas will be just after
the end of the ozone season in the year prior to th e

>*With this rulemaking, this provision is codified as 40 CFR 51.908(d).
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outside attainment date identified in the statute f

area ’s classification. 53

Consistent with the manner in which ROP plans under

the 1-hour ozone standard were developed, the RFP b
for 2002 will have a typical summer day tons/day ba
such, the attainment year target will also be a typ
summer day target. Thus, the target level of emiss
must be met by the attainment date of the attainmen
As noted above, section 182(c)(2)(B) requires that
be continued out to the attainment date. Thus, to
extent, the RFP requirement may help determine the
attainment date. In the example discussed above of
serious area, the first milestone year after 2008
an annual average of 3 percent emissions reductions
have to be achieved over each 3-year period (i.e.,
percent over 3 years) would be 2011, with an additi
annual average of 3 percent per year between the en
2011 and the attainment year (if the attainment yea

beyond 2011). The maximum statutory attainment yea

or the
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>*With the exception of areas with year-round ozone seasons, in which case the
latest attainment date may be earlier in the year of the outside attainment date identified

1n the statute.

**Note that 40 CFR 51.900(g) defines “Attainment year ozone season” as the

ozone season immediately preceding a nonattainment area’s attainment date.
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the discussion above would be 2013, but, for the re
explained above concerning the date by which emissi
reductions must be achieved, the actual maximum att
year would generally be the year prior, viz., 2012.
example this area needs an additional 7 percent emi
reduction for attainment purposes beyond 2008, howe
would require implementation of the entire 7 percen
later than the end of 2011. Since that is the amou
needed for attainment, the area would actually achi
attainment by 2011, and the attainment date would t
to be no later than 2011. If the area did not achi

7 percent reduction until the end of 2011, the RFP
requirement in this case could not require the full
percent reduction. Thus, since RFP is only needed
the attainment date, should the area achieve the 7
earlier in the year it would have achieved attainme

no further ROP would be required. Therefore, in th
example, RFP would not require more reductions than
for attainment. Furthermore, the RFP requirement b
would not force an attainment year earlier than 201
this case (e.g., 2010
percent reduction over 2 years is greater than an a

average of 3 percent, which is beyond that required

222

- 2 years after 2008), since the 7

asons

ons

ainment
If for

ssion

ver, RFP

tno

nt

eve

hen have

eve this

9

up to
percent
nt and
is
needed
y itself

1 for

nnual

by the



RFP requirement. In summary, RFP reductions end at
attainment date, and as shown the RFP requirement w
result in emissions reductions greater than needed
attainment.

b. Summary of final rule

For each area classified as moderate or higher, the
State ’s 15 percent VOC emission reduction plan must provi
for the emissions reductions to be achieved by the
the 6-year period after the baseline year. The 6-y
period referenced in section 182(b)(1) of the CAA s
begin January 1 of the year following the year used
baseline emissions inventory. For areas initially
designated nonattainment for the 8-hour NAAQS, the
period runs from January 1, 2003 to December 31, 20
For each area classified as serious or higher, the
State ’s RFP plan must provide a 3 percent annual emission
reduction requirement averaged over every 3-year pe
after the initial 6-year period. For areas initial
designated nonattainment for the 8-hour NAAQS, the
year period would run from January 1, 2009 to Decem
2011. The final increment of progress must be achi

later than the attainment date for the area.
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To summarize, for areas designated nonattainment fo

credits)

a. Background

the 8-hour NAAQS with an effective date of June 15, 2004,
the rule would establish the following:
. The 6-year period in section 51.910(a)(1)(i))(A) and
(@i)(C)(1) would run from January 1, 2003 to Decemb er
31, 2008.
. The first 3-year period in section 51.910(a)(1)(i)( B)
would run from January 1, 2009 to December 31, 2011
o The baseline emissions inventory in section 51.910( d)
would be for calendar year 2002.
c. Comments and responses
No comments were received on the proposal concernin g
the timing of emissions reductions needed for RFP.
14. Banked emission reduction credits (including s hutdown
Can pre-baseline emission reduction credits be used to
satisfy the RFP requirement? [No discussion in June 2, 2003
proposal; no draft or final regulatory text.]
This topic was not discussed in the proposed
rulemaking, but we believe that questions that have arisen

on this topic bear some discussion here.
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The CAA provides the following definition in sectio n

182(b)(1)(D) regarding the 15 percent VOC RFP requi rement:
Baseline emissions. For purposes of subparagraph ( A),
the term "baseline emissions” means the total amoun t

of actual VOC or NO « emissions from all anthropogenic
sources in the area during the calendar year of the
enactment of the Clean Air Act Amendments of 1990,
excluding . . . [emphasis added.]

The April 1992 General Preamble provides:

The adjusted base year inventory (i.e., baseline

emissions) must contain only actual emissions

occurring in the base year, 1990, within the

designated nonattainment area boundaries. The

baseline emissions should not include pre-enactment

banked emission credits since they were not actual

emissions during the calendar year of enactment [57 FR
13507; April 16, 1992; emphasis added].

and
Pre-enactment banked emissions reductions credits a re

not creditable toward the 15 percent progress
requirement. However, for purposes of equity, EPA

encourages States to allow sources to use such bank ed
emissions credits for offsets and netting. When

States use such banked credits for offsets and nett ing
to the extent otherwise creditable under the Part D

NSR regulations, these pre-enactment emissions cred its

must be treated as growth. Consequently, this
"growth" must be accounted for, as is the case with

all other anticipated growth, in order to ensure th at
it does not interfere with the 15 percent rate of
progress requirement (which is "net" of growth). | n

addition, when such growth emissions are used as
offsets, they must be applied in accordance with th
offset ratio prescribed for the area of concern (e.

1.3 to 1 for severe areas, etc.). All pre-enactmen
banked credits must be included in the nonattainmen
area ’'s attainment demonstration for ozone to the extent
that the State expects that such credits will be us ed
for offsets or netting prior to attainment of the
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ambient standards. Credits used after that date wi I
need to be consistent with the area's plan for
maintenance of the ambient standard [57 FR 13508].

The EPA’s 1992 guidance on calculating the 15 percent
emission target ®> contained the following:

4.3 Pre-enactment Banked Emissions Reduction Credit S.
If the State has an emissions credit bank that meet S
the EPA's requirements under an earlier policy

statement[ °°], the State is allowed to use its pre-

enactment banked emissions reduction credits to

facilitate the location of new sources in

nonattainment areas during the 1990-1996 period.

However, because these reduction credits represent

emissions that are not included in the 1990 base ye ar
inventory, any additional emissions that result fro m
the use of banked credits must be treated as growth in

order to ensure that the 15 percent VOC emissions

reduction requirement is achieved. Also, itis

important to note that the use of pre-enactment ban ked
emissions credits must be in accordance with the

offset ratios prescribed in the CAA Amendments (e.g .
1.3to 1in severe areas.)

The 1992 guidance document provides an example
calculation of the above guidance.

b. Interpretation for 8-hour ozone NAAQS

*Guidance on the Adjusted Base Year Emissions Inventory and the 1996 Target
for the 15 Percent Rate-of-Progress Plans. Ozone/Carbon Monoxide Programs Branch,
U.S. Environmental Protection Agency, Office of Air Quality Planning and Standards,
Research Triangle Park, NC 27711. EPA-452/R-92-005. October 1992.

>05] FR 233 "Emissions Trading Policy Statement; General Principles for
Creation, Banking and Use of Emission Reduction Credits; Final Policy Statement and
Technical Issues Document." December 4, 1986. This document has been replaced by
Improving Air Quality with Economic Incentive Programs, January 2001, available at
http://www.epa.gov/region07/programs/artd/air/policy/search.htm.
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The guidance provided above is still relevant for
banked emission reduction credits in relation to th e RFP
requirement for the 8-hour ozone standard. However :
because the rule for implementing the 8-hour ozone standard
uses a 2002 baseline year, the above guidance shoul d be

read - for purposes of implementing the 8-hour ozone RFP

requirement - by substituting “pre-enactment banked emission
credits " with  “pre-2002 banked emission credits. ” A pre-2002
banked emission credit is one that was generated be fore
January 1, 2002 and that is certified in a bank tha t EPA
has approved for such purposes. For a discussion o f the

use of shutdown/curtailment credits for offsets and

netting, see section V.B.1.a of this preamble. For a
discussion of the use of emission reduction credits for
offsets and netting, see section V.D.5 of this prea mble.
F. Are contingency measures required in the event of
failure to meet a milestone or attain the 8-hour oz one
NAAQS?

[Section VI.J. of June 2, 2003 proposed rule (68 FR
32837); no draft or final regulatory text.]
1. Background

Under the CAA, 8-hour ozone nonattainment areas

subject only to subpart 1, as well as those classif ied

227



under subpart 2 as moderate, serious, severe, and e xtreme
must include in their SIPs contingency measures con sistent
with sections 172(c)(9) and 182(c)(9), as applicabl e.
Contingency measures are additional controls to be
implemented in the event the area fails to meet a R FP
milestone or fails to attain by its attainment date . These
contingency measures must be fully adopted rules or
measures which are ready for implementation quickly upon
failure to meet milestones or attainment.
For additional background information, see the
Proposal (68 FR 32802, June 2, 2003). Other relate d
information can be found in the following applicabl e
guidance documents:
. “Contingency Measures for Ozone and Carbon Monoxide
(CO) Redesignations, ” Memorandum from G.T. Helms,
Chief, Ozone/Carbon Monoxide Programs Branch, June 1,
1992,
. “Procedures for Processing Requests to Redesignate
Areas to Attainment, ” Memorandum from John Calcagni,
Director, Air Quality Management Division, Septembe r
4, 1992,
. “Guidance for Growth Factor, Projections, and Contro I

Strategies for the 15 percent Rate-of-Progress Plan s,”
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(EPA-452/R-93-002), March 1993,

o “Early Implementation of Contingency Measures for Oz one
and Carbon Monoxide (CO) Nonattainment Areas, ”
Memorandum from G.T. Helms, Chief, Ozone/Carbon

Monoxide Programs Branch, August 13, 1993,

. “Guidance on Issues Related to the 15 Percent Rate-o f-
Progress Plans, ” Memorandum from Michael H. Shapiro,
Acting Assistant Administrator for Air and Radiatio n

to the Regional Division Directors, August 23, 1993 :
. “Clarification of Issues Regarding the Contingency
Measures that are due on November 15, 1993 for
Moderate and Above Ozone Nonattainment Areas, ”
Memorandum from D. Kent Berry, Acting Director, Air
Quality Management Division, November 8, 1993, and
. “Guidance on the Post 1996 Rate-of-Progress Plan (RO P)
and Attainment Demonstration, " (EPA-452/R-93-015),
January 1994.

2. Summary of final rule

We are adopting the approach taken in our proposal.
All subpart 1 and subpart 2 areas other than margin al areas
are required to adopt contingency measures to be
implemented in the event of failure to meet a RFP m ilestone

or to attain the 8-hour ozone NAAQS. The contingen cy
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measures SIP should accompany the attainment demons tration
SIP required for submission by June 15, 2007.

It should be noted that the CAA requires States to

identify contingency measures that will go into eff ect
without further action on the part of the State or EPA. We
believe this language means that contingency measur es

should be adopted regulations but also recognize th at some
additional State or local action may be necessary ( such as

notification of sources) before implementation.

Under subpart 2, areas that are nonattainment for t he
8-hour ozone NAAQS that have unused adopted conting ency
measures for the 1-hour ozone NAAQS may use those m easures
as appropriate as contingency measures for the 8-ho ur
NAAQS.

For subpart 1 areas, States should follow EPA ’s
existing guidance for subpart 2 areas. We intend t o]

provide additional guidance only if needed.

3. Comments and responses

Comment Two commenters raised concerns about the

difficulty some areas may have in identifying what they
referred to as “reserve ”or “unused ” measures for the 1-hour
standard that could be used as contingency measures for the
8-hour standard for subpart 2 areas. These comment ers
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requested protection for areas that have no “leftover
measures to be used in the event of failure to meet
milestone. The commenters contended that EPA needs
policies that do not penalize areas that have imple
all feasible measures to attain the standard and ma
have any identified contingency measures left.
Response : The commenters appear to be asking EPA to
drop the requirement for a nonattainment area SIP t
contain contingency measures. The commenters have
provided a legal rationale why they believe it is p
to do this. The purpose of contingency measures is
a quickly implementable backup plan of action shoul
primary measures fail to bring a nonattaining area
requisite level (be it attainment of the NAAQS or m
RFP milestone). Itis up to each State to determin
measures the State will commit to implement should
occur. We note that States may rely on regional an
national control measures as well as local control
to meet the contingency measure obligation.
A list of example contingency measures has been
provided. See section 9.5 of "Guidance for Growth
Projections, and Control Strategies for the 15 perc

Rate-of-Progress Plans, ” (EPA-452/R-93-002), March 1993.
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The States have the responsibility of determining w hat
contingency measures are most appropriate for their

area(s). To allow nonattaining areas with seemingl y few
potential contingency measures to opt out of the

contingency measure requirement is counter to the

contingency measure provision in the CAA. The EPA does not
see any way to interpret the clear language of the statute

other than as requiring contingency measures in all

nonattainment areas other than marginal subpart 2 a reas.

It should also be noted that the CAA 'S requirement for an

area 's SIP to demonstrate attainment by the attainment d ate
is not limited to the adoption only of those measur es that

are “feasible. ?
Comment One commenter alleged EPA ’s proposal to allow
Federal measures that result in additional emission S

reductions beyond RFP or attainment to qualify as

contingency measures is legally invalid. The comme nter
further stated that contingency measures must consi st of
control requirements that will be taken off the she If and
undertaken if and when a RFP or attainment failure occurs.
In other words, contingency measures must be new me asures

not Federal or local measures that already exist.
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Response : The CAA states that contingency measures

are to be “specific measures to be undertaken if the area

fails to make reasonable further progress, or to at tain . .

. by the attainment date. ” The April 16, 1992 General

Preamble provided the following guidance: “States must show
that their contingency measures can be implemented with
minimal further action on their part and with no ad ditional
rulemaking actions such as public hearings or legis lative
review. In general, EPA will expect all actions ne eded to
affect full implementation of the measures to occur within
60 days after EPA notifies the State of its failure . (57
FR 13512). This could include Federal measures and local

measures already scheduled for implementation.

The EPA has approved numerous SIPs under this

interpretation - i.e., that use as contingency measures one

or more Federal or local measures that are in place and
provide reductions that are in excess to the attain ment
demonstration or RFP plan. (62 FR 15844, April 3, 1997; 62
FR 66279, December 18, 1997; 66 FR 30811, June 8, 2 001; 66
FR 586 and 66 FR 634, January 3, 2001.) The key is that

the statute requires extra reductions that are not relied

on for RFP or attainment and that are in the demons tration
to provide a cushion while the plan is revised to m eet the
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missed milestone. In other words, contingency meas
intended to achieve reductions over and beyond thos
on in the attainment and RFP demonstrations. Nothi
the statute precludes a State from implementing suc
measures before they are triggered. In fact, a rec
court ruling upheld contingency measures that were
previously required and implemented where they were
excess of the attainment demonstration and RFP SIP.

LEAN v. EPA ,382F.3d5755 " Circuit, 2004.

Comment One commenter supported EPA

ures are
e relied
ng in

h

ent

in

See

’'s proposal to

continue to observe existing policies regarding con tingency
measures for areas covered under subpart 2 for the 8-hour
standard. Additionally, the commenter anticipated that
EPASs additional guidance on the contingency measure

requirement for subpart 1 will be patterned after t he
subpart 2 requirement.

Response : The EPA acknowledges the commenter ’'s support
of our proposal that subpart 2 8-hour ozone nonatta inment
areas may rely on our existing contingency measure
guidance. As provided above, both subpart 1 and su bpart 2
areas should rely on that guidance for purposes of adopting

contingency measures.
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G. What requirements should apply for RACM and RAC T for 8-

hour ozone nonattainment areas?

[Section VI.K. of June 2, 2003 proposed rule (68 FR
32837); §51.912 in draft and final regulatory text.]

The first subsection of this section covers RACT an d
the second subsection covers RACM.

1. Reasonably Available Control Technology (RACT)

a. Background

As described in more detail in the June 2 proposal,
subpart 1 of part D includes a requirement that an
attainment plan provide for the implementation of a I RACM
as expeditiously as practicable, including such red uctions
that may be obtained through RACT. Under subpart 2 :
marginal areas are required to correct pre-1990 RAC T
requirements and new RACT requirements are specifie d for
moderate and above ozone nonattainment areas.
Additionally, States must adopt RACT for all areas in an
OTR. The RACT requirement applies to both ozone pr ecursors
- NO4 and VOC. Since 1990, we have issued guidance
documents on the RACT requirements in subpart 2. P rior to

enactment of the CAA Amendments of 1990, EPA also i ssued
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detailed guidance documents on RACT for ozone nonat tainment

area SIPs. '

Section 183(c) of the CAA requires EPA to “revise and
update such documents [i.e., Control Techniques Gui delines
and Alternative Control Techniques] as the Administ rator
determines necessary. ” As new or updated information

becomes available States should consider the new

information in their RACT determinations. States s hould
consider the new information in any RACT determinat ions or
certifications that have not been issued by the Sta te as of

the time such an update becomes available. 58

*"The EPA defined RACT as the lowest emission limitation that a particular
source is capable of meeting by the application of control technology that is reasonably

available considering technological and economic feasibility (44 FR 53762; September
17, 1979).

**In addition, EPA is considering related recommendations from the Air Quality
Management Work Group to the Clean Air Act Advisory Committee (CAAAC) dated
January 2005 [available at: http://www.epa.gov/air/caaac/agm.html#library ] in
response to the recent National Research Council report on Air Quality Management in
the United States (January 2004) [available for sale; individual pages available for
viewing at http://www.nap.edu/books/0309089328/html]. One of the recommendations
to the CAAAC is that “for the SIPs States are required to submit over the next several
years, EPA and States, locals, and Tribes should promote the consideration of
multipollutant impacts, including the impacts of air toxics, and where there is discretion,
select regulatory approaches that maximize benefits from controlling key air toxics, as
well as ozone, PM2.5 and regional haze.” As part of this effort, EPA intends in the
future to develop updated technology guidance with respect to source categories
emitting multiple pollutants in large amounts. At this time, however, we think it is
unlikely that updated technology guidance will be available in time for the RACT SIPs
due in 2006.
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The June 2, 2003 proposal addressed several aspects of

the RACT requirement. For subpart 1 areas, we prop osed
several options. We proposed in one option to inte rpret

the CAA in a manner similar to that under subpart 2 by
requiring areas covered under subpart 1 to face dif ferent
RACT requirements based on the magnitude of the 0zo ne
problem in the area (i.e., the area ’'s design value). In

another option, we proposed that RACT would be met if the
area were able to demonstrate attainment of the sta ndard as
expeditiously as practicable with emission control measures
in the SIP. We also proposed as an early attainmen t

incentive that RACT would be met in an area which
demonstrates attainment within 3 years and submits the
demonstration within 1 year. We proposed the RACT
submittal dates for subpart 1 areas would be within 2 years
after designation.

For subpart 2 areas, we proposed to apply RACT as
specified in subpart 2. We proposed (in the draft
regulatory text) to require that States submit thei r
subpart 2 RACT SIPs within 2 years after the nonatt ainment
designation. In addition, we proposed the date for
affected sources to implement RACT in subpart 2 are as would

be 30 months after the required submittal date. We also
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proposed that States may use current EPA guidance i n making
RACT determinations; consequently, in some cases, S ources
previously evaluated under the 1-hour ozone RACT

requirement and sources subject to the NO x SIP Call cap-and-
trade program could be determined to meet the 8-hou r ozone
RACT requirement.

b. Summary of final rule

For subpart 1 areas that do not request an attainme nt
date extension (i.e., an attainment date beyond 5 y ears
after designation), RACT will be met with control
requirements sufficient to demonstrate that the NAA QSis
attained as expeditiously as practicable. The RACT
submittal date for these areas is the same as the s ubmittal
date for the attainment plan. This submission date iS no
later than 3 years after designation.

For subpart 1 areas that request an attainment date

extension (i.e., an attainment date beyond 5 years after
designation), the State shall submit the RACT SIP w ith its
attainment date extension request. % For subpart 2 moderate
and above areas, and areas within an OTR, RACT is r equired

with the RACT submittal and is due 27 months after

*This is generally expected with the submission of the attainment
demonstration.
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designation. States must require sources to implem
no later than the first ozone season or portion the

which occurs 30 months after the required submittal

Where a RACT SIP submission (separate from the

attainment demonstration) is required (except certa
subpart 1 areas, as described two paragraphs prior
and except certain sources subject to the NO

CAIR, as described below), State SIPs implementing
hour standard must assure that RACT is met, either

a certification that previously required RACT contr
represent RACT for 8-hour implementation purposes o
through a new RACT determination. States may use e
EPA guidance in making RACT determinations. Where
has adopted and EPA has approved a control measure
for a specific major stationary source or source ca

for the 1-hour ozone NAAQS, and absent data indicat
the previous RACT determination is no longer approp
the State may submit a certification that the sourc
subject to a SIP-approved RACT requirement. Such
certification shall be accompanied by appropriate
supporting information, such as consideration of

information received from public commenters.
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For purposes of meeting the NO x RACT requirement, the

State need not perform (or submit) a NO x RACT analysis for

sources subject to the State ’'s emission cap-and-trade

program where the cap-and-trade program has been ad opted by

the State that meets the NO x SIP Call requirements or, in

States achieving CAIR reductions solely from EGUs, the CAIR

NQ requirements. The EPA believes that the SIP provi sions

for those sources meet the ozone NO x« RACT requirement. A

State that is relying on this conclusion for the af fected

sources should document this reliance in its RACT S IP.
Additionally, RACT is considered met for cement kil ns

and stationary internal combustion engines that are subject

to a SIP approved as meeting the NO x SIP Call obligation to

install and operate controls that are expected to a chieve

at least a 30 percent and 82 percent reduction,
respectively, from uncontrolled levels. A State th atis
relying on this conclusion for the affected sources should
document this reliance in its RACT SIP.

A State may meet the NO x RACT requirement by showing
that the weighted average emission rate from a broa d range
of sources in the nonattainment area subject to RAC T meet

RACT requirements.
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At their discretion, States are free to conduct a
case-by-case RACT determination for any source
determinations or certifications for groups of sour

As discussed below in greater detail, States may us
information gathered from prior BACT or LAER analys
the extent it remains valid, to help complete a RAC
determination. Similarly, emissions standards deve
under 111(d) and NSR/PSD settlement agreements may
considered. This will allow States, in a number of
to rely on these prior determinations for purposes
showing that a source is meeting RACT requirements.

For VOC sources subject to MACT standards, States m
streamline their RACT analysis by including a discu
the MACT controls and considerations relevant to VO
We believe that this will allow States, in many cas
rely on the MACT standards for purposes of showing
source has met VOC RACT.

Consistent with the proposed regulatory text for th
rule [section 51.912(b)(1)], the final rule provide
for purposes of meeting the RACT obligations under
182(b)(2)(C) of the CAA for major stationary source
VOCs and under section 182(f) of the CAA for major

stationary sources of NO x, the definition of major
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stationary source in section 302 of the CAA, as mod ified by
the major source definition in either section 182(b ), (),
(d) or (e) of the CAA as applicable to the area’'s

classification, applies.

Although we drafted more extensive regulatory langu age
for several aspects of the RACT program in the prop osal, we
believe it is sufficient to describe EPA ’s views on the
details of the RACT program in today ’'s preamble and in other
guidance [e.g., the NO x Supplement to the General Preamble,
November 25, 1992 (57 FR 55620)]. Thus, some detai led
portions of the proposed regulatory text regarding RACT

were not retained in the final rule (in particular
paragraph (b)(2) “Prior RACT Determinations ”).

c. Comments and responses

Comments: For subpart 2 0zone nonattainment areas,

several States expressed agreement with the propose d
approach for implementing RACT consistent with sect ion 182
of the CAA.

Response:  The EPA agrees with these comments.
Comments: For subpart 1 ozone nonattainment areas,
EPA received several comments for and against the o ptions

proposed for addressing RACT.
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Several State and industry commenters supported EPA ’s
proposed approach that RACT would be met if the are ais

able to demonstrate attainment of the standard as

expeditiously as practicable with emission control measures
in the SIP. The reasons provided by these commente rs were
generally as follows: States should be able to use their
discretion in determining which control strategies are the
most effective in addressing a particular area ’s air quality

problem; flexibility is needed as areas differ in

sensitivity to NO x and VOC reductions; EPA ’s regional
modeling shows these requirements are unnecessary i n many
areas; and many of these areas violate the ozone st andard

primarily or entirely due to transport.

The EPA also received comments, primarily from seve ral
States and environmental groups, opposing the appro ach that
RACT would be met by control measures that are part of a

SIP demonstrating attainment of the standard as

expeditiously as practicable. These commenters mad e the
following points: since section 172(c)(1) of the C AA
explicitly mandates RACT “at a minimum ” in all nonattainment
areas, Congress plainly intended to require RACT as a floor
level of control technology in addition to any meas ures
needed to demonstrate timely attainment; even where RACT
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does not advance attainment, it is needed in order to
reduce the severity and number of violations; under this
approach, the statutory RACT provisions add nothing to the
statutory attainment mandate -which violates basic canons of
statutory interpretation; RACT in nonattainment are as will
substantially reduce transport of ozone and ozone
precursors; for equity reasons, sources in similar areas
should be subject to the same control; and RACT is a useful
tool that should not be abandoned through flexibili ty
mechanisms.

Response:  The general RACT provision under subpart 1
in the statute, is found in section 172(c)(1). It isa
portion of the RACM provision found in that same se ction.
Our long-standing interpretation of the RACM provis ion is
that areas need only submit such RACM as will contr ibute to
timely attainment and meet RFP, and that measures w hich
might be available but would not advance attainment or
contribute to RFP need not be considered RACM. Thi S
interpretation has been upheld in several recent co urt
cases. See  Sierra Club v. EPA , 294 F.39 155, 162 (D.C.
Circuit, 2002) (concerning the Metropolitan Washing ton,
D.C., attainment demonstration) and Sierra Club v. EPA , No.
01-60537 (5th Circuit, 2002) (concerning the Beaumo nt
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attainment demonstration). Since subpart 1 RACT is
portion of RACM, these cases also support a conclus
that, where we are dealing only with section 172 RA
is reasonable to require only such RACT as will mee
and advance attainment. In view of these court cas
disagrees with the comments listed above opposing t
approach that, in subpart 1 areas, RACT would be me
control measures in a SIP demonstrating attainment

standard as expeditiously as practicable and meetin

The EPA generally agrees with comments that States

should have flexibility to determine which control
strategies are the most effective in reaching attai
expeditiously as practicable and providing for RFP,
CAA gives primary authority to States and local gov
to select the mix of controls necessary to meet the
In addition, EPA believes that section 172(c) is no
appropriate section of the CAA to address the trans
ozone and ozone precursors; EPA has conducted and i
conducting rulemaking pursuant to sections 110 and
that purpose.

Finally, some commenters suggested, for equity
reasons, that sources in similar areas should be su

the same control. In the proposal, EPA suggested s
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and 2 areas with the 8-hour ozone design values abo ve 91
ppb should be subject to VOC and NO x RACT requirements. The
EPA also proposed that RACT would be met in an area which
demonstrates attainment within 3 years and submits the
demonstration within 1 year. In the final rule, EP A has
addressed equity concerns by taking portions of the se two
proposals, such that subpart 1 and subpart 2 areas with
attainment deadlines longer than 5 years after desi gnation
must meet the same RACT requirements. We believe | onger
than 5 years is more appropriate than the 3 years p roposed
for this requirement since this approximates the ma ximum
attainment date for subpart 2 (moderate) areas subj ect to
RACT and since this approach is consistent with the manner
in which ROP/RFP requirements are treated in the fi nal

rule.

Therefore, in subpart 1 areas that do not request a n
extension beyond the initial 5 years after designat ion, the
final rule indicates that RACT would be met by the emission
control measures in a SIP that demonstrates attainm ent of
the standard as expeditiously as practicable and me ets RFP.
In addition, the final rule requires subpart 1 area s with
maximum attainment deadlines longer than 5 years af ter
designation to meet the same RACT requirements as s ubpart 2

246



areas. This approach minimizes the RACT inequity w ith
subpart 2 areas and provides flexibility for subpar tl
areas demonstrating attainment within 5 years.

Comment: One commenter believes that new marginal
nonattainment areas should be subject to RACT under the 8-
hour standard just as they would have been subject to RACT
immediately prior to the CAA Amendments of 1990.

Response:  Section 182(a) provides that marginal and

higher classified areas for the 1-hour standard wit h pre-
1990 RACT obligations had to submit corrections to their
RACT rules within 6 months after classification und er the
1990 CAA Amendments. To the extent that any 8-hour ozone
nonattainment areas did have this obligation, they already
met it. See footnote 60 in the June 2, 2003 propos al. The
CAA does not require RACT for marginal areas other than the

obligation to "correct” pre-1990 RACT requirements.

Comment: The EPA received several comments for and

against the proposal that States may use a prior RA CT
determination with respect to the 1-hour ozone stan dard for
purposes of meeting the RACT requirements for the 8 -hour
ozone standard. Further, EPA received comments on the
proposal that a new RACT determination is required in cases
where the initial RACT analysis under the 1-hour st andard
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for a specific source or source category concluded that no

additional controls were necessary.

Several State and industry commenters supported EPA 'S
proposed approach that a prior RACT analysis under the 1-
hour ozone standard should meet RACT requirements u nder the
8-hour standard where major sources or source categ ories
were previously reviewed and controls applied to me et RACT.
These commenters stated that RACT is not specific t 0 any
particular ozone standard, such that once a source has met
RACT, it has met RACT, whether or not the ozone sta ndard is
revised to become more (or less) stringent; just as with
the 15 percent VOC requirement, the statute provide s no
basis for duplicative imposition of RACT; and there IS no
basis in the statute to read in a new requirement f or RACT.
In addition, some industry commenters stated that E GUs
which meet title IV NO x control requirements would also meet

the NO y RACT requirement.
The EPA also received comments from several States
opposing EPA ’s proposed approach. These commenters believe
the NO « and VOC guidance is too old, needs updating and, i
the case of NO  , controls, the improvement over the last 3
years has been dramatic with controls previously co nsidered

to be BACT (and therefore generally considered at t he time
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to be more stringent than RACT) are now considered
merely RACT. In addition, one State suggested the
presumptive RACT level should be revised to at leas
percent control or that NO
$10,000/ton of pollutant removed.
Two States disagreed with EPA
RACT determination should be required in cases wher
initial RACT analysis under the I-hour NAAQS found
additional controls were necessary for a specific s
source category. They indicated such re-analysis w
an unwise use of resources because it would not yie
significant benefits. Further, they do not agree t
RACT determination is warranted for major VOC or NO
not in existence during the previous RACT determina
because new sources in 1-hour nonattainment areas h
permitted pursuant to the requirements for NSR and,
applicable, have already been subject to more strin
control requirements.
Several State and industry commenters recommended t
RACT requirements apply for major sources in any po
the 8-hour nonattainment area not subject to a RACT

for the 1-hour standard.
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Response : In 1992, EPA set presumptive NO
boilers as combustion modification, consistent with

IV acid rain requirements. For all other NO

« RACT for
title

x Stationary

source categories, EPA guidance in 1994 indicated S tates
should consider in their RACT determinations techno logies
that achieve 30-50 percent reduction within a cost range of
$160-1300 per ton of NO x removed. In the NO x SIP Call Rule,
we reviewed all major NO x source categories and stated in

the final rule that the NO x SIP Call controls, at less than
$2,000/ton, represent reductions beyond those requi red by

RACT. The suggestion of one State that EPA

should be revised to reflect 85 percent control and
$10,000/ton of pollutant removed is inconsistent wi
previous conclusions regarding what level of contro
represents RACT and because the comment lacked supp
documentation that the suggested values represent f
control levels for the many source categories affec

the RACT program.

Many areas subject to the major source RACT
requirement under the 8-hour ozone standard have pr
addressed the RACT requirement with respect to the
ozone standard. For example, major sources located

States of the Ozone Transport Commission were subje
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the NO s RACT requirement in the mid-1990s. We believe tha
in many cases, a new RACT determination under the 8
standard would result in the same or similar contro
technology as the initial RACT determination under
hour standard because the fundamental control techn
as described in the CTGs and ACTs, are still applic
In cases where controls were applied due to the 1-h
ozone RACT requirement, we expect the incremental e
reductions from application of a second round of co
would be small and, therefore, the cost for advanci
small additional increment of reduction would not b
reasonable. In such cases, EPA believes the cost p
of NO , removed associated with installing a second round
RACT controls (and perhaps the removal of initial R
controls) is likely to be beyond the costs assumed
current guidance noted above ($160-$1300/ton). In
contrast, a RACT analysis for uncontrolled sources
much more likely to find that RACT level controls a
economically and technically feasible.

The CTGs and ACTs for VOC were completed over a per
from the late 1970s to mid-1990s and have not been

The CTGs are still used to presumptively define VOC

-hour
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The EPA issued NO , ACT documents between 1992 and 1995. In
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September 2000, updates to the NO
completed for stationary internal combustion engine
cement kilns. The NO
control techniques and their cost effectiveness, bu
define presumptive RACT levels as the CTGs do. Upd
the ACTs would not, by itself, change EPA
guidance, but it could provide information that wou
to a new conclusion as to which control measures co
RACT for a specific source or source category. Sin
can change over time as new technology becomes avai
the cost of existing technology decreases, EPA does
agree with comments that once a source has met RACT
met RACT whether or not the ozone standard is revis

We agree that progress has been made in improving t
cost effectiveness of some NO
other interested parties should consider available
information that may supplement the CTG and ACT doc
In cases where additional information is presented,
example, as part of notice-and-comment rulemaking o
SIP submittal, States (and EPA) would necessarily ¢
the additional data in reviewing what control oblig
consistent with RACT. Similarly, we encourage Stat

use the latest information available in making RACT
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determinations, whether that information is in CTGs

or elsewhere.

The EPA agrees that it is more efficient for EPA to

broadly assess what is RACT for a specific source ¢
than for States to conduct source-by-source RACT
determinations, especially considering that States

initiate RACT programs in the near future (as discu

, ACTs,

ategory

need to

ssed in

a separate comment/response). The EPA ’'s current RACT

guidance may be used for purposes of the 8-hour sta
At the same time, we agree with comments that many
CTGs/ACTs have not been revised since issued and th
not provide the most accurate picture of current co
options. Therefore, we believe States must conside
information that has become available and certify t
hour ozone RACT determination, even where controls
required, still represents an appropriate RACT leve
control for the 8-hour ozone program. In the alter
the State should revise the SIP to reflect a modifi
requirement for specific sources or source categori

In summary, we believe the current NO
guidance, including CTGs and ACTs, may continue to
by States in making RACT determinations with respec

8-hour ozone standard. States should ensure that t
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SIPs accurately reflect RACT based on the current
availability of technically and economically feasib
controls.

Therefore, in portions of 8-hour ozone nonattainmen
areas where major sources or source categories were
previously reviewed and controls applied to meet th
requirement under the 1-hour standard, States shoul
and, if appropriate, accept the initial RACT analys
meeting the RACT requirements for the 8-hour standa
Absent data indicating that the previous RACT deter
is no longer appropriate, the State need not submit
SIP a new RACT requirement for these sources. In's
cases, the State should submit a certification as p
its SIP revision, with appropriate supporting infor
such as consideration of new data, that these sourc
already subject to SIP-approved requirements that s
meet the RACT obligation. There are cases where th
initial RACT analysis under the 1-hour standard for
specific source or source category concluded that n
additional controls were necessary. In such cases,
RACT determination is needed to consider whether mo
effective control measures have become available fo

sources that were not previously regulated. A re-a
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may determine that controls are now economically an
technically feasible and should be required to meet
Furthermore, in this situation, we expect the incre
emissions reductions to be significant, compared to
uncontrolled emissions levels. Thus, the cost per
emissions controlled is more likely to make control
“reasonably available ” than where a source had already
installed controls to meet RACT for the 1-hour stan
In all cases where additional information is presen
part of notice-and-comment rulemaking, including a
submittal for sources previously controlled, States
EPA) must consider the additional information as pa
that rulemaking.

We agree with several State and industry comments t
RACT requirements apply for major sources in any po
the 8-hour nonattainment area not subject to a RACT

for the 1-hour standard.

Some commenters objected to EPA

major VOC or NO , source that did not exist during a previous

RACT determination must be subject to a RACT determ
as part of the SIP for the 8-hour ozone standard.
commenters stated that the BACT or LAER provisions

assure at least RACT level controls on such sources
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agree this should be true in many cases, but not al
BACT/LAER analyses do not automatically ensure comp
with RACT since the regulated pollutant or source
applicability may differ and the analyses may be co
many years apart. States may, however, rely on inf
gathered from prior BACT or LAER analyses for the p
of showing that a source has met RACT to the extent
information remains valid. We believe that the sam
holds true for emissions standards for municipal wa
incinerators under CAA section 111(d) and NSR/PSD
settlement agreements. Where the State is relying
standards to represent a RACT level of control, the
should present their analysis with their determinat
during the SIP adoption process.

For VOC sources subject to MACT standards, States m
streamline their RACT analysis by including a discu
the MACT controls and relevant factors such as whet
are well controlled under the relevant MACT air tox
standard, which units at the facility have MACT con
and whether any major new developments in technolog
costs have occurred subsequent to the MACT standard
believe that there are many VOC sources that are we

controlled (e.g., through add-on controls or throug
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substitution of non-VOC non-HAP materials for VOC H AP

materials) because they are regulated by the MACT

standards, which EPA developed under CAA section 11 2. Any
source subject to MACT standards must meet a level that is
as stringent as the best-controlled 12 percent of s ources
in the industry. Examples of these HAP sources tha t may
effectively control VOC emissions include organic ¢ hemical
plants subject to the hazardous organic NESHAP (HON ),

pharmaceutical production facilities, and petroleum
refineries. %0 We believe that, in many cases, it will be
unlikely that States will identify emission control S more

stringent than the MACT standards that are not

prohibitively expensive and are thus unreasonable. We
believe this will allow States, in many cases, to r ely on
the MACT standards for purposes of showing that a s ource

has met VOC RACT.

Comments: Some commenters pointed out that many

companies have employed averaging programs for NO x SIP Call
compliance and want this option preserved under the 8-hour
ozone standard since requiring sources to individua lly meet

%However, there are some MACT categories for which it may not be possible to
determine the degree of VOC reductions from the MACT standard without additional
analysis; for example, the miscellaneous metal parts and products (40 CFR part 60,
subpart MMMM) due to the uncertainty of the compliance method that will be selected.
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NQ RACT requirements would greatly increase the costs of
compliance at sources already subject to the NO x cap-and-
trade program without achieving greater emissions

reductions.

Response:  In some cases, a facility or a group of

sources in a nonattainment area might choose to mee t NO
RACT by adopting an emissions averaging concept wit hin the
area, e.g., over-controlling one or more large unit s and
not controlling other units. We agree with comment s that
emission averaging and cap-and-trade programs such as the
NQ SIP Call Rule achieve emissions reductions at lowe r

costs. The EPA ’s NO, RACT guidance, published on November

25,1992 (57 FR 55625), was, in part, for the purpo se of
“enhancing the ability of States to adopt market-bas ed
trading systems for NO x~ and to encourage States to

“structure their RACT requirements to inherently inc orporate
an emissions averaging concept (i.e., installing mo re
stringent controls on some units in exchange for le sser
control on others). ” EPA believes that such cap-and-trade

programs are beneficial ways to achieve the greates t

overall reductions in the most cost-effective manne r.
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Consistent with previous guidance, 1 EPA continues to

believe that RACT can be met on average by a group of
sources within a nonattainment area rather than at each
individual source. Therefore, states can show that SIP

provisions for these sources meet the ozone RACT
requirement using the averaging approach.

Finally, EPA believes that sources complying with t he
NQ SIP call trading system meet their RACT obligation , for
reasons explained later in this section.

Comments: Several State and industry commenters
supported EPA ’s proposed approach concerning RACT and the
NQ SIP Call. These commenters stated that the level of
emissions reductions required by the NO x SIP Call is far
greater than the level of reductions achieved by co ntrols
that have been determined to be NO x RACT. One State
encouraged EPA to provide this approach to other ar eas
subject to approved cap-and-trade programs in addit ion to

those areas affected by the NO x SIP Call.

1 The EPA’s NO« RACT guidance (NOx General Preamble at 57 FR 55625)
encourages States to develop RACT programs that are based on “areawide average
emission rates.” Thus, EPA’s existing policy provides for States to submit a
demonstration as part of their RACT submittal showing that the weighted average
emission rate from sources in the nonattainment area subject to RACT meet RACT
requirements.
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The EPA also received comments, primarily from seve
States and environmental groups, opposing the appro
These commenters stated that there are no exception
RACT mandates in either subpart 1 or subpart 2 for
subjectto NO  , SIP Call cap-and-trade programs, and EPA is
without authority to invent such an exception. Bec
NQ SIP Call ’s cap-and-trade program does not require
emission control technologies to be installed at a
particular source, some commenters conclude that RA
requirements are necessary and appropriate to ensur
all sources implement at least a minimum level of ¢
One State indicated there have been numerous cases
sources subject to the NO x SIP Call have not had to install
controls comparable to RACT. Commenters also sugge
that RACT is intended to be a benchmark for control
technology at individual stationary sources, not a
regional reductions. In addition, some commenters
that the NO  « SIP Call requirements are specific to the ozone
season, where RACT requirements are year-round.
Consequently, these commenters recommended that EPA
also consider non-ozone related nitrogen issues, in

fine particles, visibility, nitrification and acidi
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of watersheds and eutrophication of coastal waters all of
which would be reduced with year-round controls.

Response:  In 2009, when sources in areas designated
nonattainment for the 8-hour standard in June 2004 must
comply with RACT, the NO x SIP call trading program is
subsumed by the CAIR trading program. As described below,
EPA believes that sources meet ozone NO x« RACT requirements
if they comply with the NO x SIP Call trading program or, in
States where all CAIR reductions are achieved by EG Us,
rules implementing CAIR. Accordingly, a State need not

perform a NO « RACT analysis for non-EGU sources that after

2008 continue to be subject to a SIP that regulates those
non-EGU sources equally or more stringently than th e State s
current rules meeting the NO x SIP call. Ina NO x SIP Call

State that ensures such reductions from non-EGUs, t he State
need not perform a NO x RACT analysis for EGU sources if the

State retains a summer season EGU budget under CAIR that is

at least as restrictive as the EGU budget that was approved

in the State 's NO SIP call SIP. In addition, the State

need not perform a NO x« RACT analysis for EGUs subject to a

State cap-and-trade program that meets CAIR and ach ieves
CAIR NOy reductions solely from EGUs. As noted above, the

SIP should document that the State is relying on EP A's
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conclusion in this preamble that these levels of co

meet RACT for the covered sources.

ntrol

The EPA believes the RACT mandate in subpart 1 and

subpart 2 applies in specific geographic areas but
necessarily require every major source to install ¢
For example, as discussed in a separate comment/res
where we are dealing only with subpart 1 RACT, we o
require such RACT as will advance attainment or mee
Thus, EPA does not agree with commenters who conclu
RACT requirements are necessary and appropriate to
that all sources implement at least a minimum level
control or that RACT is intended to be a benchmark
control technology at all individual stationary sou
Some commenters pointed out that the NO
requirements are specific to the ozone season, yet
requirements are year-round. Although there are so
exceptions, EPA agrees that RACT usually is an appl
of controls year-round; thus, there would be non-oz
related nitrogen benefits, including fine particles
visibility, nitrification and acidification of wate
and eutrophication of coastal waters due to year-ro
controls. While the commenters are correct that th

call reductions must be achieved during the 5 month
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ozone season critical for high ozone concentrations for

affected States, we believe that the RACT requireme nt will
be satisfied for sources covered by the NO x SIP Call. In
addition to operating advanced controls at least in the
ozone season, many sources have installed combustio n
controls that function all the time; emissions redu ctions

from these controls will occur year round.
(i) NO_ SIP Call  : All States submitting SIP revisions

to meetthe NO  , SIP Call (October 27, 1998; 63 FR 57356)

elected to require large boilers and turbines to co mply
with an emissions cap-and-trade program consistent with
EPAs model cap-and-trade rule. As a result, the cover ed

sources are already subject to a stringent control
program. °2 As described in the June 2, 2003 proposal, these
sources collectively achieve more emissions reducti ons

within the SIP Call area than would be required by

application of RACT requirements to each source in that
area. At the time that EPA promulgated the NO x SIP Call
rule, EPA estimated that in the NO x SIP Call control case,

52The cost of purchasing allowances will often be higher than the cost for
achieving a RACT level of control. In the 1998 NOy SIP Call Rule, average costs of
compliance were estimated at about $1500/ton and average RACT level costs are less
than $1300/ton. Recent estimates of the projected cost of allowances are about $2000-
4000/ton (NOx Budget Trading Program, 2003 Progress and Compliance Report, August
2004, EPA-430-R-04-010).
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EGUs would achieve a 64 percent reduction beyond th e base
case requirements, ®3 and that the non-EGUs subject to the

States ’ cap-and-trade program would achieve a 60 percent

reduction from uncontrolled levels. % These EGU and non-EGU
reductions were clearly beyond the 30-50 percent ex pected
from a RACT program. %5 We stated in the final NO x SIP Call

rule that the reductions achieved by that program “o..

represent reductions beyond those required by Title IV or
Title | RACT. ” In addition, because the cap-and-trade

program covers units serving a 25 megawatt generato r, it
may achieve emission reductions from many units th at are

below the general NO « RACT threshold of 100 tpy for sources
in the East.
EPA generally has the discretion to determine wheth er
a State submitted rule is consistent with the RACT
requirements for a particular source in the context of

approving individual RACT SIPs. The NO x SIP Call is

%The EPA’s 1992 NO, RACT guidance provides that the controls required under
title IV of the CAA are RACT controls and specifies emission rates three times larger
than the rates later used for coal-fired units in the NOx SIP Call (0.45-0.50 Ib/mmBtu
versus 0.15). Base case refers to the situation absent NQ SIP call controls.

4 63 FR 57434-5

% Memorandum of March 16, 1994, from D. Kent Berry re: “Cost-Effective
Nitrogen Oxides (NOy) Reasonably Available Control Technology (RACT).” U.S.
Environmental Protection Agency, Research Triangle Park, North Carolina.
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estimated to achieve a beyond-RACT degree of contro I

regionally, and sources were required to install an y
controls needed for compliance no later than May 20 04.
Under these circumstances, EPA believes that the NO x SIP
call constitutes RACT for those sources covered by the NO

SIP Call, regardless of the manner of compliance of

individual sources (e.g., control equipment install ation or
purchase of allowances from other sources). EPA is making
this finding now for all areas in the NO x SIP call region,

such that States need not submit RACT analyses for sources
subject to the NO x SIP call that are in compliance with a

SIP approved as meeting the NO x SIP call. A State that is

relying on this conclusion for affected sources sho uld

document this reliance in its RACT SIP.
Whether our judgment that non-EGU sources subject t o]

the NO 4 SIP Call trading system meet RACT will continue to

apply in the future depends upon how the State choo ses to
make the transition from the NO x SIP Call trading system to
the CAIR trading system. After 2008, EPA will no | onger

administer the NO x SIP Call trading system and will only

administer the CAIR trading system. A State subjec t to the
NQ SIP Call has three choices for the transition. On e, a
State can bring its non-EGU sources that are subjec t to the
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NQ SIP Call trading program into the CAIR trading pro gram
with the same emissions budget allowed by the State ’'s
current NO , SIP Call rules. Two, a State can adopt a SIP

that regulates those non-EGU sources at least as

stringently as the State 's current NO SIP Call rules, but

does not move those sources into the CAIR trading p rogram.
Three, a State can adopt a new SIP that meets its NQ SIP
Call responsibilities, in whole or in part, by regu lating
sources other than the non-EGU sources regulated by the

State ’'s current NQ SIP Call trading program rules. We
believe it is unlikely that States will choose the third
option, given that its non-EGU sources already woul d have

complied with the NO x SIP Call requirements. Under the

first two options, we believe that these non-EGU so urces
would continue to satisfy RACT. Under the third op tion,
the State would need to determine whether non-EGU s ources
that had participated in the NO x SIP Call trading program
continue to meet RACT (either individually, or thro ugh
averaging among sources within the nonattainment ar ea).

Finally, as proposed, in cases where States have

adopted controls for cement kilns consistent with t he NO
SIP Call (i.e., 30 percent reduction), the State ma y choose
to accept the NO x SIP Call requirements as meeting the NO X
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RACT requirements for the 8-hour standard and need not
perform a new NO y RACT analysis for those sources. In its

RACT SIP submission, the State should identify the cement
plants that are subject to NO x SIP Call controls and that,
therefore, are already subject to a SIP-approved

requirement consistent with RACT. The EPA received

comments from States supporting the proposal. Simi larly,

EPA believes a State may choose to accept the Phase IINO

SIP Call control level for stationary internal comb ustion

engines ° as meeting the NO x RACT requirements and identify

these obligations as RACT level controls in its RAC T SIP.
(i) CAIR __ : The EPA has determined that EGU sources

complying with CAIR requirements meet ozone NO x RACT

requirements in States where CAIR reductions are ac hieved

from EGUSs only.

As discussed more fully in the CAIR final rulemakin g,
EPA has set the 2009 CAIR NO x cap at a level that, assuming
the reductions are achieved from EGUs, would result in EGUs
installing emission controls on the maximum total ¢ apacity
on which it is feasible to install emission control s by
those dates. The 2015 NO x cap is specifically designed to

eliminate all NO « emissions from EGUSs that are highly cost

%0 As described in the April 21, 2004 rule (69 FR 21608).
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effective to control (the first cap represents an i

step toward that end). ®7 In general, we expect that the

largest-emitting sources will be the first to insta
control technology and that such control technology
gradually be installed on progressively smaller-emi
sources until the ultimate cap is reached.

We do not believe that requiring source-specific RA
controls on EGUs in nonattainment areas will reduce
NQ emissions from sources covered by CAIR below the |
that would be achieved under CAIR alone. Furthermo
believe that source-specific RACT could result in m
costly emission reductions on a per ton basis. If
chose to require smaller-emitting sources in nonatt
areas to meet source-specific RACT requirements by
(the required compliance timing for RACT), they wou
likely use labor and other resources that would oth
be used for emission controls on larger sources. B
of economies of scale, more boiler-makers and other
resources may be required per megawatt of power gen

for smaller units than larger units. Thus, the cos
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7 CAIR achieves about 80% of its NQ emission reductions in 2009 (remainder

in 2015).
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achieving such reductions would be greater on a per
basis. In any event, the imposition of source-spec
control requirements on a limited number of sources
covered by a cap-and-trade program would not reduce
total emissions from sources subject to the program
a cap-and-trade program such as CAIR, there is a gi
number of allowances that equals a given emission |
Source-specific control requirements may affect the
temporal distribution of emissions (by reducing ban
thus delaying early reductions) or the spatial dist

of emissions (by moving them around from one place
another), but it does not affect total emissions.
source-specific requirements were targeted at the u
that can be controlled most cost effectively, then
imposition of source-specific controls would achiev
same result as the projected CAIR cap-and-trade pro
If not, however, the imposition of source-specific
requirements would make any given level of emission
reduction more costly than it would be under the ca
trade program alone. Thus, the combination of
source-specific RACT and CAIR would not reduce the
collective total emissions from EGUs covered by CAI

would likely achieve the same total emissions reduc
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CAIR alone, in a more costly way. As a result, we
that EGUs subject to the CAIR NO
definition of RACT for NO
NQ reductions from EGUSs). EPA is making this finding

for all areas in the CAIR region, such that States

submit RACT analyses for sources subject to CAIR th

in compliance with a SIP approved as meeting CAIR.

Under CAIR, a State may elect to meet its State bud
for NO 4 emissions solely through requiring reductions from
EGUs or through requiring reductions from a combina
sources, including non-EGUSs. If the State requires
reductions from sources other than EGUSs, it is not
to participate in the EPA-administered CAIR trading
program. Additionally, separate provisions of the
rule allow States to choose to allow large NO
are not EGUs to opt-in to the program. If only par
CAIR reductions are required from EGUs, and the bal
the reductions obtained from non-EGU sources, then
stringency of CAIR EGU control would be diminished
extent (an amount that cannot be determined until a
submits a SIP indicating which sources are particip
the program). Therefore, in these cases, the above

rationales for our judgment that CAIR satisfies RAC
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not apply. However, even where a State allows opt- ins from

other source categories to meet CAIR emission level s, ifa
State transitions from the NO x SIP call level of control to

CAIR by the first two transition options for non-EG Us
discussed above, the NO x RACT requirement would be met for

EGUs (and the State would not need to conduct RACT analyses
for these EGUSs) if the State retains a summer seaso n EGU
budget under CAIR that is at least as restrictive a s the
EGU budget that was set in the State 's NO SIP call SIP.
Otherwise, the State would need to conduct RACT ana lyses

for EGUs (either on an individual basis, or using t he

averaging approach within the nonattainment area).
For clarity, we would note that a State has discret ion
to require beyond-RACT NO «x reductions from any source

(including CAIR or NO x SIP Call sources), and has an

obligation to demonstrate attainment as expeditious ly as
practicable. In certain areas, States may require NG
controls based on more advanced control technologie sto

provide for attainment of the ozone standards.

Comments: Several States expressed support for the

proposed RACT submittal date of 2 years after desig nation
for subpart 1 and subpart 2 areas. Other commenter S
suggested the RACT submittal date for subpart 1 are as
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should be 3 years after designation in order to coi

with the attainment demonstration submittal deadlin
allow a more efficient use of resources. In additi
comments from industry suggested a 48-60 month peri
needed for installation of controls, rather than th
month period proposed.

Response:  As described in an earlier
comment/response, in subpart 1 areas that do not re
extension of their attainment date, RACT is met wit
control requirements associated with a demonstratio
the NAAQS is attained as expeditiously as practicab
EPA agrees with commenters that it would be more ef
in these areas, if the date for submittal of the RA
were to coincide with submittal of the attainment
demonstration since RACT is closely tied to the att
demonstration. Therefore, in the final rule, the R
submittal date for these areas is the same as the s
date for the attainment plan, which is 3 years afte
designation (June 2007). Although EPA is not setti
specific RACT rule implementation deadline for thes
as provided in the Phase 1 rule, all controls neces
attainment must be implemented by the beginning of

attainment year ozone season. For example, States
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need to require implementation no later than May 1,
where the area has a June 15, 2009 attainment date.
some cases, the time from State rule adoption to
installation of controls by sources may be relative
short; in other cases, sources may need more time.
Therefore, EPA encourages States to adopt rules
expeditiously (prior to the June 2007 deadline, whe
possible) so that sources have more than sufficient
install the controls prior to the start of the atta

year ozone season.

For subpart 2 moderate and above areas and areas
within an OTR, the final rule is similar to provisi
section 182 of the CAA which require States to subm
rules for these areas within 24 months after the
designation. Several commenters supported this app
Since some States may rely on submittal of SIP revi
meeting CAIR to also satisfy RACT for some sources,
final rule extends the proposed RACT submittal date
months to 27 months after designation (September 15
to be consistent with the date for submittal of the

SIP (September 10, 2006).

%This assumes the ozone season in this example begins May 1.
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For areas subject to the 27-month RACT submittal da te,
EPA believes the proposed 30-month period for insta llation
of controls is reasonable, given that this is the
statutorily-prescribed period %9 (for the areas covered under
subpart 2) and based on our prior experience with S tates
adopting and implementing RACT requirements. For i nstance,
subsequent to submission of the NO x RACT SIP revisions for
the 1-hour standard subject to the 30-month CAA per iod, EPA

approved NO 4 RACT SIP submittals in some areas which had

been exempt from the requirements, including the Da llas and
Houston areas, which required implementation within 2 years
from the State adoption date. Also, the EPA recent ly

determined that a 24-month period is adequate for
stationary internal combustion engines to install | ow
emission combustion controls (April 21, 2004; 69 FR 21633).

The 48 to 60-month period (June 15, 2011) for

installation of controls suggested by some commente rs was
not adequately supported with a justification that more

time is necessary. In addition, as described in an earlier
comment/response, EPA anticipates that many sources which

%In the 1990 CAA Amendments, Congress specifically added RACT
requirements for major sources in section 182. Section 182 required the RACT rules to
be implemented “as expeditiously as practicable” but no later than 30 months after the
submittal deadline.
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applied controls due to RACT requirements with the 1-hour

ozone standard will not need to install new control s for
the 8-hour standard. Thus, because fewer sources w ill be
subject to new requirements to meet RACT for the 8- hour
standard than were subject to the 1-hour standard, there
will be less demand for control equipment. States and many
sources face a reduced burden compared to the same CAA

requirement in the 1990s.

Since the ozone season (40 CFR part 58, appendix D)

does not begin for many areas until May 1, however, for
areas with an effective date of designation of June 15,
2004, the final rule allows sources until the begin ning of

the area ’s 2009 ozone season (generally May 1, 2009) rather

than March 15, 2009 0 to install controls. Installation of

controls before the 2009 ozone season is sufficient to
provide the benefits for timely attainment of the o zone
standard in areas with a 2010 or later attainment d ate. "
And the short delay (generally between March 15, 20 09 and
May 1, 2009) will cause no harm since it is prior t o the
ozone season, which is when ozone levels are most | ikely to

7957 months from June 15, 2004 effective date of designation (27 months to
submission plus 30 months to implementation).

""Note, since the CAA requires attainment as expeditiously as practicable, some
moderate nonattainment areas may have an attainment date earlier than June 15, 2010.
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be at harmful levels. Sources meeting NO x« RACT through

compliance with CAIR would be subject to the CAIR N
beginning January 1, 2009. Additionally, some area
ozone seasons that begin earlier than March 15, 200
would need to ensure sources are complying by that
date.

For subpart 1 areas that request an attainment date
extension (i.e., an attainment date beyond 5 years
designation), the final rule sets the RACT submitta
implementation dates the same as required for subpa
moderate and above areas, except subpart 1 areas ar
required to submit the RACT SIP with its attainment
extension request.

2. Reasonably Available Control Measures (RACM)

a. Background

As noted in the June 2, 2003 proposed rule, subpart
of part D includes general requirements for all des
nonattainment areas, including a requirement that a
nonattainment plan provide for the implementation o
RACM as expeditiously as practicable, including suc
reductions that may be obtained through RACT. We h
issued guidance for implementing the RACM provision

CAA that interprets that provision to require a
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demonstration that the State has adopted all reason able
measures to meet RFP requirements and to demonstrat e
attainment as expeditiously as practicable and thus that no

additional measures that are reasonably available w ill

advance the attainment date or contribute to RFP fo r the

area. > The RACM requirement, which is set forth in secti on
172(c)(1) of the CAA, applies to all nonattainment areas

that are required to submit an attainment demonstra tion,

24State Implementation Plans; General Preamble for Proposed Rulemaking on
Approval of Plan Revisions for Nonattainment Areas” 44 FR 20372 at 20375. “Provide
for implementation of all reasonably available control measures (RACM) as
expeditiously as practicable, insofar as necessary to assure reasonable further progress
and attainment by the required date. . .”

“State Implementation Plans; General Preamble for the Implementation of Title I
of the Clean Air Act Amendments of 1990; Proposed Rule.” 57 FR 13498 at 13560
(April 16, 1992). In part this guidance said, “The EPA . . . indicated that where measures
that might in fact be available for implementation in the nonattainment area could not be
implemented on a schedule that would advance the date for attainment in the area, EPA
would not consider it reasonable to require implementation of such measures. The EPA
continues to take this interpretation of the RACM requirement.” As an example, with
regard to one possible list of measures (TCMs under section 108(f) of the Act) that
guidance said, “. . . based on experience with implementing TCM's over the years, EPA
now believes that local circumstances vary to such a degree from city-to-city that it is
inappropriate to presume that all section 108(f) measures are reasonably available in all
areas. It is more appropriate for States to consider TCM's on an area-specific, not
national, basis and to consider groups of interacting measures, rather than individual
measures.”

“Guidance on the Reasonably Available Control Measures (RACM) Requirement
and Attainment Demonstration Submissions for Ozone Nonattainment Areas.” John S.
Seitz, Director, Office of Air Quality Planning and Standards. November 30, 1999. Web
site: www.epa.gov/ttn/oarpg/t1 pgm.html.

Memorandum of December 14, 2000, from John S. Seitz, Director, Office of Air
Quality Planning and Standards, re: “Additional Submission on RACM from States with
Severe One-Hour Ozone Nonattainment Area SIPs.”
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whether covered under only subpart 1 or also subpar t 2.
The June 2, 2003 proposal noted that EPA had issued

policies and procedures related to RACM. The draft

regulatory text (section 51.912(d)) provided that f or each
nonattainment area required to submit an attainment

demonstration under §51.908, the State would have to submit

with the attainment demonstration a SIP revision

demonstrating that it has adopted all control measu res
necessary to demonstrate attainment as expeditiousl y as
practicable and to meet any RFP requirements.

b. Summary of final rule

Section 51.912(d) of the final rule reflects our
proposal and draft regulatory text. For each nonat tainment
area required to submit an attainment demonstration under

§51.908, the State must submit with the attainment

demonstration a SIP revision demonstrating that it has
adopted all control measures necessary to demonstra te
attainment as expeditiously as practicable and to m eet any

RFP requirements.

In the CAIR rulemaking (May 12, 2005, 70 FR 25221 e t
seq.), EPA found that the control installations pro jected
to result from the CAIR NO x and SO , caps in 2009 and 2010
would be as much as feasible from EGUs across the C AIR
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region by those dates. EPA concluded that the CAIR
compliance dates represent an aggressive schedule t
reflects the limitations of the labor pool, and
equipment/vendor availability, and need for electri
generation reliability for installation of NO

controls. We believe that the CAIR rule appropriat

reflects the constraints the EGU sector faces in ac

hat

cal
x emission

ely

hieving

NQ reductions (and the CAIR SO 2 reductions) in a way that

is as expeditious as practicable. States should re

these constraints in developing their own complianc

cognize

e

schedules for NO x emission controls in meeting their CAIR

and RACM responsibilities. However, the CAIR rule
specify which sources should install emissions cont

equipment or reduce emission rates to a specific le

order to meet the SO2 and NO x caps under CAIR.

Based on our experience developing the NO
CAIR, and the proposed Clear Skies Legislation, we
that many power companies will develop their strate
complying with CAIR based, in part, on consultation
air quality officials in the areas in which their p
are located. Because power plants are generally ma
emission sources, the operators of those plants typ

have ongoing relationships with State and local off
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that will be involved in developing air quality pla

are aware that, in the past, companies have worked
quality officials to meet their emission control
obligations under a cap-and-trade approach such as
SIP Call while also addressing the concerns of air
officials about the air quality impacts of specific

This has led to controlling emissions from power pl
located in or near specific 0zone nonattainment are
number of companies have indicated that such collab
will be even more important as the States in which
located address multiple air quality goals (e.qg.,
visibility, interstate air pollution, local attainm
standards for multiple pollutants).

The EPA expects similar consultations between State
and power sector companies on which plants will be
controlled under CAIR, considering local attainment
in planning for CAIR compliance. This consultation
promote opportunities to provide improved air quali
earlier for large numbers of people. Power compani
identify economic advantages in situating CAIR cont
help the local area attain; for example, it might n
control fewer facilities for the area to reach atta

These benefits may outweigh any additional marginal
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the company might incur by forgoing less costly con
another more distant plant. In any event, the inte
these consultations would not be to upset market be
or incentives. With respect to ozone, we anticipat
these consultations will affect individual control
decisions for a few areas.

In this regard, EPA notes that CAIR SIPs will be du
in 2006, while local 8-hour ozone attainment plans
due in 2007. The EPA suggests that consultations o
location of CAIR controls would be timely during St
development of the CAIR SIP.

As States implement the RACM provisions in conjunct
with their attainment demonstration, we recognize t
some moderate areas and some subpart 1 areas it may
difficult to demonstrate attainment in less than 5
due to the time needed to adopt and implement contr
the need to achieve significant emissions reduction
advance the attainment date. However, the State wi
to assess RACM to determine whether the attainment
could be sooner than 5 years from designation for e
nonattainment area.

EPA believes that while areas projected to attain

within 5 years of designation as a result of existi
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national measures should still be required to condu
RACM

analysis, such areas may be able to conduct a limit
analysis that does not involve additional air quali
modeling beyond that used for the attainment demons
A limited analysis of this type could involve the r
available reasonable measures, the estimation of po
emissions reductions, the evaluation of the time ne
implement these measures, and anticipated levels of
regional controls affecting ozone in the nonattainm
area. In lieu of conducting air quality modeling t

the impact of potential RACM measures, existing mod
information could be considered in determining the
magnitude of emissions reductions that could signif
affect air quality and potentially result in earlie
attainment. If the State, in consultation with EPA
determines from this initial, more limited RACM ana
that the area may be able to advance its attainment
through implementation of reasonable measures, then
State must conduct a more detailed RACM analysis, i
air quality modeling analyses, to assess whether it
advance the attainment date.

c. Comments and responses
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Comment One commenter asked that we clarify whether
old SIP measures become RACM.

Response : Under EPA ’s policy concerning RACM, there

are no measures that are automatically deemed RACM. The
determination of whether a SIP contains all RACM re quires
an area-specific analysis that there are no additio nal
economically and technologically feasible control m easures
(alone or in conjunction with others) that will adv ance the
attainment date. 3 The April 16, 1992, “General Preamble  ”
provides some guidance on measures that the State s hould
consider in making its RACM determination, includin g “any
measure that a commenter indicates during a public comment
period is reasonably available should be closely re viewed
by the planning agency to determine if it is in fac t
reasonably available for implementation in the area in
light of local circumstances. ” Such measures can be
rejected as not being RACM if they will not advance
attainment or provide for RFP or if they are not
economically or technologically feasible.

Comment One commenter recommended that EPA revise
its policy permitting SIPs to exclude otherwise fea sible
and potentially RACM that achieve emissions reducti ons in

"1bid.
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increments less than the amount necessary to advanc e the
attainment date by a full year. The commenter beli eved
this was an onerous standard that has stymied devel opment
of new control measures, particularly transportatio n
control measures. The commenter believed EPA 's RACM
standard is especially harmful to the ability to pr ovide
SIP credit for Smart Growth land use, due to the lo ng
timeframe over which land is developed and redevelo ped.
The commenter believes that ever-increasing suburba nization
of our nation inflates the growth rate in VMT, ther eby
neutralizing improvements in vehicle emissions. Th e
commenter claimed that a significant air quality

improvement strategy for the 21 st Century is compact mixed

use pedestrian-friendly development near frequent t ransit
and believed that changing land use plans in this d irection
will benefit air quality by reducing the rate of gr owth in
VMT and emissions. The commenter recommended that EPA be
aware of this and revise its RACM standard to encou rage
local governments to alter their land use plans by

providing a mechanism to give credit for air qualit y

beneficial land use changes.

Response : We do not believe our RACM policy has

“stymied ” development of new control technologies. New
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emission reduction technologies have surfaced and c
to surface to meet market demands resulting in part
CAA requirements, which include the requirements to
demonstrate attainment as expeditiously as practica

to make RFP toward attainment. In addition, contro
measures that produce emissions reductions can be a
into SIPs whether or not such measures meet the def
of RACM. Our RACM policy merely interprets the CAA
mandating measures that do not contribute to expedi
attainment and timely RFP. The policy does not lim
potential for States to develop any control measure
wish, including land use measures. In fact, we hav
prepared a separate guidance document on how areas

develop and receive SIP credit for land use control

measures. 4 We conclude, however, that to require areas to

adopt and implement as RACM every control technolog
measure that obtains a small amount of emissions re

- even if such measure would not advance the attainm
or is not required to meet RFP requirements

justified. Such a policy would be extremely burden

planning agencies, would detract from the effort to
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"Improving Air Quality Through Land Use Activities; Transportation and

Regional Programs Division, Office of Transportation and Air Quality, U.S.
Environmental Protection Agency. EPA420-R-01-001. January 2001.
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more reasonable and effective controls to meet the

and would not be necessary to meet the statutory go
expediting attainment. For these reasons, and beca
a requirement is not mandated by the statute, we ar

adopting such a policy.

Comment One commenter believed that the RACM

requirements for subpart 1 areas should be designed
to not require extensive and unneeded control due t
fact that in most or all cases these controls will

needed for the area to attain.

Response : We believe the current RACM guidance, which

applies to both subpart 1 and subpart 2 areas, work
avoid extensive and unneeded controls, while ensuri
areas meet the health-based NAAQS as expeditiously

practicable.

Comment One commenter believed our RACM guidance

provides only minimum requirements to ensure attain
expeditiously as practicable and believes that ever
nonattainment area must be required to consider ado
measures that have been implemented in other areas,
including the South Coast of California, so as to a
progress and attainment as expeditiously as practic

An area should be allowed to reject such measures o
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a showing that they are not practicable due to spec ified

unique circumstances. The commenter urged that giv en the
importance of this issue to fair, expeditious and | awful
implementation of the 8-hour standard, EPA ’s final 8-hour
standard implementation rule must explicitly requir e

compliance with this guidance.
Response : To meet the RACM provision of the CAA, the

State must determine as part of its attainment

demonstration whether there are additional measures that
are feasible that would expedite attainment. In ad dition,
EPAs RACM policy indicates that areas should consider all

candidate measures that are potentially available,

including any that have been suggested for the part icular
nonattainment area. > Although areas should consider all

available measures, including those being implement edin
other areas such as California, areas need adopt me asures
only if they are both economically and technologica lly
feasible and will advance the attainment date or ar e

"In “State Implementation Plans; General Preamble for the Implementation of
Title I of the Clean Air Act Amendments of 1990; Proposed Rule,” we noted in the
discussion of the RACM requirement that “In addition, any measure that a commenter
indicates during the public commenter period is reasonably available for a given area
should be closely reviewed by the planning agency to determine if it is in fact reasonably
available for implementation in the area in light of local circumstances.” The discussion
of RACM in that document contains other relevant history concerning the RACM
requirement.
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necessary for RFP. This interpretation of the sect ion 172
requirements has recently been upheld by several co urts.

See, e.g., Sierra Club v. EPA , etal., 294 F.3d 155 (D.C.

Circuit, 2002).

Comment Several commenters agreed with our proposal
to require that the RACM analysis and measures be s ubmitted
within 3 years after the effective date of designat ion for
the 8-hour NAAQS.

Response : We acknowledge the support of the comments
on the submission timing of the RACM requirements.

H. How will the section 182(f) NO x provisions be handled

under the 8-hour ozone standard?

[Section VI.L. of June 2, 2003 proposed rule (68 FR
32840); §51.913 in draft and final regulatory text.]

1. Background

While NO , emissions are necessary for the formation of
ozone in the lower atmosphere, a local decrease in NQ

emissions can, in some cases, increase local ozone

concentrations. This potential “NQ disbenefit ” resulted in
Congress including the NO x exemption provisions in section
182(f) of the CAA for areas classified under subpar t 2.

Section 182(f) requires States to apply the same

requirements to major stationary sources of NO x as are
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applied to major stationary sources of VOC under su bpart 2.

The relevant requirements are RACT and nonattainmen t major
NSR for major stationary sources of NO x In certain ozone
nonattainment areas and throughout States in the OT R.7 In
addition, section 182(f) specifies circumstances un der

which these NO  « requirements would be limited or would not

apply ( “NQ exemption ”). Further, areas granted a NO X
exemption under section 182(f) may be exempt from c ertain
requirements of EPA ’s motor vehicle I/M regulations and from
certain Federal requirements of general and transpo rtation
conformity. 77

In the June 2, 2003 action, we indicated the NO X
requirements and exemption provisions in section 18 2(f)
would apply for subpart 2 nonattainment areas and i n OTRs. 78
In addition, we proposed to allow subpart 1 nonatta inment

areas to seek a NO x exemption, where appropriate. Further,
we proposed that areas previously granted a NO x exemption

under the 1-hour ozone standard would need to reque stan

78See 57 FR 55622 (“Nitrogen Oxides Supplement to the General Preamble,”
published November 25, 1992).

77 As stated in EPA's I/M (November 5, 1992; 57 FR 52950) and conformity rules
(60 FR 57179 for transportation rules and 58 FR 63214 for general rules), certain NOy
requirements in those rules do not apply where EPA grants an areawide exemption under
section 182(f).

868 FR 32840.
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exemption for purposes of the 8-hour standard in or der to

account for any new information that may point to a

different conclusion with respect to the 8-hour sta ndard.
Recently, we invited comment 9 on draft guidance intended to

update the existing 1-hour ozone guidance 8 regarding

section 182(f) for application to the 8-hour ozone program.
We issued the updated final guidance regarding sect ion
182(f) on January 14, 2005. 81

2. Summary of final rule

As proposed, the final rule allows a person to
petition the Administrator for a NO x exemption under section
182(f) for an area classified under subpart 2 or lo cated in

an OTR or under our regulations for any other area

designated nonattainment for the 8-hour ozone NAAQS . As
with the 1-hour ozone standard, the NO x exemption provision
in section 182(f) applies to subpart 2 ozone nonatt ainment

PSeptember 1, 2004 at 69 FR 53378.

*“The EPA’s primary guidance regarding section 182(f) is contained in the
"Guideline for Determining the Applicability of Nitrogen Oxide Requirements under
Section 182(f)," issued by John S. Seitz, Director, Office of Air Quality Planning and
Standards, to the Regional Division Directors, December 16, 1993.

*"Memorandum dated January 14, 2005, “Guidance on Limiting Nitrogen Oxides
(NOy) Requirements Related to 8-Hour Ozone Implementation” from Stephen D. Page,
Director,
Office of Air Quality Planning and Standards, to Air Directors, Regions I-X.
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areas and in a section 184 OTR. In addition, the f inal

rule extends to subpart 1 ozone nonattainment areas the
opportunity to petition the Administrator for an ex emption
from nonattainment major NSR and/or RACT requiremen tsina
manner consistent with section 182(f) provisions. The
petition must contain adequate documentation that t he
provisions of section 182(f) and/or our regulations are
met. We recently issued 82 yupdated guidance on appropriate
documentation regarding section 182(f) for applicat ion to
the 8-hour ozone program. In addition, the final r ule
states that a section 182(f) NO x exemption granted under the
1-hour ozone standard does not relieve the area fro m any
requirements under the 8-hour ozone standard. That is, a
new petition with respect to 8-hour ozone must be s ubmitted
to EPA and must be approved by EPA before an area i s exempt
from any 8-hour ozone standard NQ requirements.

3. Comments and responses

Comments: Several commenters supported EPA ’s proposal

to make NQ waivers available to 8-hour nonattainment areas

*Memorandum dated January 14, 2005, “Guidance on Limiting Nitrogen Oxides
(NOy) Requirements Related to 8-Hour Ozone Implementation” from Stephen D. Page,
Director,
Office of Air Quality Planning and Standards, to Air Directors, Regions I-X.
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and all areas in an OTR under either subpart 1 or s ubpart

2, pursuant to the provisions of section 182(f) of the CAA.
Some commenters stated that requiring a new NQ waiver for
the 8-hour standard amounts to rescinding the exist ing

waivers. Another commenter asked what is needed to

maintain an exemption. One commenter stated that E PA
should make it clear that there is no presumption t hat a
NQ waiver granted under section 182(f) of the CAA for the
1-hour ozone standard is continued for the 8-hour s tandard.
Other commenters recommended that the NQ waiver should
automatically apply for the 8-hour ozone standard i n areas
where EPA previously granted a NQ waiver under the 1-hour

ozone standard. One commenter stated that the tech nical
basis for granting waivers under the I-hour NAAQS r emains
valid.

Response : We agree with comments supporting the

proposal to apply the section 182(f) exemption prov isions
to subpart 2 nonattainment areas and OTRs and to ex tend
these protections to subpart 1 areas through regula tion.

Since a NQ exemption granted for the 1-hour ozone
standard was completed through notice-and-comment
rulemaking, the exemption remains effective for the 1-hour

standard unless and until EPA completes rulemaking to
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remove or revise the waiver for a specific area. T his

rulemaking on the 8-hour ozone implementation progr am does
not rescind any existing 1-hour NQ waiver provision.

However, for areas previously granted a NO x waiver
under the 1-hour ozone standard, a petitioner would need to

seek a new waiver for purposes of the 8-hour ozone

standard. The EPA does not believe NQ waivers -
including those granted under the 1-hour ozone stan dard -
should always be permanent. As sources are regulat ed and
the mix of pollutants is altered, circumstances cou Id show

that NQ reductions will begin to provide a benefit. In

several cases, the 1-hour NQ waiver has been removed in
subsequent rulemaking actions. 8 Indeed, when EPA issued
waivers under the 1-hour ozone standard, we stated that the
NQ waivers would be removed where new information bec ame
available and the rationale for the initial NQ waiver no
longer was supported. For example, the waiver may be
removed through rulemaking if subsequent modeling d ata
demonstrated an ozone attainment benefit from NQ emission
controls.

BE, g: Recision of NOy waiver for the Dallas-Fort Worth area on April 20, 1999
(64 FR 19283). Also, the temporary waiver for Houston and Beaumont (originally
granted April 19, 1995, expired December 31, 1997). (60 FR 19515)
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Given that many NQ waiver actions were based on air

quality and dispersion modeling analyses made in th e mid-
1990s for purposes of the 1-hour standard, EPA beli eves
that newer data and analyses should be used to dete rmine if
a NQ waiver under the 8-hour ozone standard is warrante d.

Many NOy waivers were simply based on whether an area had

ambient air quality showing attainment of the 1-hou r ozone
standard; this is not an appropriate basis for a wa iver
under the 8-hour ozone standard since areas may be

attaining the 1-hour standard but exceeding the 8-h our
standard. Some NQ waivers were based on dispersion

modeling. In some cases, the modeling later proved

inadequate as attainment was not met in the forecas t year.

In other cases, those modeling analyses have been r eplaced
with more recent analyses. The EPA believes that NQ
waivers under the 8-hour ozone standard should be s upported
by analyses specific to the 8-hour ozone standard a nd
should consider relevant information developed afte r the 1-

hour waivers were granted.

The EPA believes the NQ waivers may not be granted
except through notice-and-comment rulemaking action . That
is, since EPA approval of a waiver request would ch ange SIP

requirements, EPA must conduct notice-and-comment
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rulemaking on that request. The EPA believes this

requirement precludes automatic approval of 8-hour NQ
waiver requests based on previously issued 1-hour NQ
waivers.

Comment Some commenters urged EPA to expand the

section 182(f) waiver to VOC RACT as well as NQ RACT. One
commenter states that EPA has substantially more di scretion
under subpart 1 than it does under subpart 2, and t o fall

to exercise that discretion to avoid ineffective an d
inefficient requirements (through NQ and VOC waivers) would

be irresponsible, and an abuse of its discretion.

Response : The EPA disagrees with these comments. We

do not see any provision in the CAA that would give us the
authority to create such an exemption. While Congr ess
could have created a VOC waiver at the same time th e
section 182(f) NQ waiver provisions were enacted, Congress

chose not to do so. The Congress further provided for
additional review and study under section 185B "to serve as
the basis for the various findings contemplated in the NQ
provisions” (H.R. Rep. 490 at 257). Under section 1858,
EPA, in conjunction with the National Academy of Sc iences
(NAS), conducted a study on the role of ozone precu rsors in
tropospheric ozone formation. The final section 18 5B
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report incorporates this NAS report along with an E PA

report addressing the availability and extent of NG
controls. With respect to VOC, the NAS report stat es that
“control of VOCs never leads to a significant increa sein

ozone. "® Thus, the section 185B report does not support a

waiver provision for VOC. While dispersion modelin g
analyses show that NQ emissions reductions can be
counterproductive under certain circumstances (the reason

forthe  NQ waiver provision), we do not see a similar case
for VOC.

Comment One commenter stated that the draft guidance

does not contain a discussion of the linkages betwe en
182(f) NO « exemptions and certain other regional NG
reduction requirements such as the NQ SIP Call and the

proposed “Clean Air Interstate Rule. ” The commenter

believed EPA has an obligation to assess the impact of any
section 182(f) exemption request under the provisio ns of
section 110(a)(2)(D), including the potential for e missions

exempted from controls to contribute to downwind
nonattainment or to interfere with the maintenance of any

NAAQS.

*December 1991 NAS report, Rethinking the Ozone Problem in Urban and
Regional Air Pollution, page 377.
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Response : As discussed in section 4.2 of the draft 8-

hour exemption guidance, EPA encourages States/peti tioners
to include consideration of air quality effects tha t may
extend beyond the designated nonattainment area. S tates
should consider such impacts since they are ultimat ely
responsible for achieving attainment in all portion s of
their State and for ensuring that emissions origina ting in

their State do not contribute significantly to

nonattainment in, or interfere with maintenance by, any
other State. However, EPA believes NQ exemptions under
section 182(f) of the CAA and interstate transport of
emissions under section 110(a)(2)(D) of the CAA can be
considered independently. Section 110(a)(2)(D) req uires
States to reduce emissions from stationary and/or m obile
sources where there is evidence showing that such e missions

would contribute significantly to nonattainment or

interfere with maintenance in other States. In som e cases,
then, EPA may grant an exemption from certain NQ
requirements and, in a separate action, require NQ emission
decreases under section 110(a)(2)(D). Thus, a NQ exemption
doesn 't affect an obligation of a State to meet a NQ budget
established under a NQ SIP Call or other transport rule.
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I. Should EPA promulgate a NSR provision to encour

age

development patterns that reduce overall emissions?

[Section O.9. of the June 2, 2003 proposed rule (68
32849). No draft or final regulatory text.]
Note: Section V of this preamble below addresses r
NSR for the 8-hour ozone standard. This section ad
only the June 2, 2003 proposal related to Clean Air
Development Communities (CADC).

1. Background

In the June 2, 2003 proposal, we considered two
options designed to recognize the air quality benef
which can accrue when areas site new sources and pl
development in a manner that results in overall red
emissions. We proposed to define a community that
its development patterns in such a way that air emi
within the nonattainment area are demonstrably redu
CADC. As aresult of becoming a CADC, an area woul
a certain amount of flexibility in its NSR program.

In the first option, we proposed that a CADC would
have a more flexible NSR program by: 1) being subj
subpart 1 NSR as opposed to subpart 2 NSR; 2) lower
major source thresholds for these areas to make the

similar to the thresholds for PSD areas; and 3) all
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areas that meet certain development criteria (devel opment

zones) to receive NSR offsets from State offset poo Is. In
the second option, we proposed that a CADC would be able to
receive a pool of NSR offset credits equal to the r educed
emissions from new development patterns. Credits f rom the
pool could be provided to any new or modified sourc eina

“development zone " as offsets.

We also requested comments on the options and
encouraged comments suggesting other ways of encour aging
development patterns that would result in lower emi ssions.

2. Summary of final rule

The EPA is not at this time issuing any rule relate d
to CADCs.

3. Comments and responses

Comments: The EPA received numerous comments on the

proposal, some supporting and others opposing the C ADC
provision. A number of the commenters noted that t he
proposal did not appear to have enough detail. A s ummary

of the comments appears in the response to comment
document.
Response : The EPA appreciates the many comments it
has received on this section. The EPA agrees with a number

of commenters that while the ideas in this section are
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interesting and designed to achieve useful goals, m

uch more

work is needed in a separate effort to work through the
many issues involved. Therefore, EPA will not move forward
with this particular effort at this time.

However, EPA does not plan to ignore the issue. Th e
EPA will be looking to bring a group of stakeholder S
together to see if the group can come up with and s upport
one or more ways that we can use existing programs and
authorities to create positive incentives and tools for
communities to reduce sprawl. The process will not be
designed to work only through the specific issues i n
establishing a program to encourage CADCs as outlin edin
the proposal, but will be open to all ideas.

Issues related to community development, land use a nd
“sprawl ” will have transportation and air quality
implications. Therefore, EPA will work closely wit h DOT in
addressing these issues.
J. How will EPA ensure that the 8-hour ozone stand ard will
be implemented in a way which allows an optimal mix of

controls for ozone, PM 25, and regional haze?

[Section VI.P. of June 2, 2003 proposed rule (68 FR
32852); no draft or final regulatory text.]

1. Background
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As noted in the proposal, in many cases, States wil I
be developing strategies to attain both the 8-hour ozone

and PM .5 NAAQS in the same nonattainment area or in

nonattainment areas that have some area or areas in common.
Additionally, requirements for regional haze apply to all
areas. Certain ozone control measures may also be helpful

as part of a PM 25 control strategy or a regional haze plan.

Similarly, controls for PM 25 Mmay lead to reductions in

ozone or regional haze. Because the precursors for ozone

and PM,s may be transported hundreds of kilometers,

regional scale impacts may also be relevant to cons ider.
While EPA expects that strategies to decrease ozone

concentrations will not adversely affect strategies to
attain the PM 25 NAAQS, we also believe integration of

ozone, PM 5, and regional haze planning will reduce overall

costs of meeting multiple air quality goals.

2. Summary of final rule

We are encouraging each State with an ozone
nonattainment area that overlaps or is nearby a PM 25
nonattainment area to take all reasonable steps to
coordinate the SIP development processes for these
nonattainment areas and to coordinate the developme nt of

these SIPs with the State ’s SIP to address the reasonable
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progress goals for regional haze. Specifically, EP A

encourages States conducting modeling analyses for ozone to
separately estimate effects of a strategy on the fo llowing:
mass associated with sulfates, nitrates, organic ca rbon,
elemental carbon, and all other species. However, while we
believe such coordination may reduce the overall co sts to
States for implementing these programs, this final rule
does not require the State to coordinate these thre e

planning efforts.

3. Comments and responses

Comments: Several commenters supported EPA 'S
recommendation for States to integrate planning for 8-hour
ozone, PM 5, and regional haze. These commenters agreed
that the integration of ozone, PM 25 and regional haze
controls will reduce the overall costs of meeting m ultiple
air quality goals and that EPA should continue to

synchronize the SIP planning requirements for these

pollutants to aid in this integration. One comment er asked
EPA to clarify that this analysis is not an approva bility
issue associated with an 8-hour attainment demonstr ation.
Other commenters recommended that EPA require nonat tainment
areas to perform an integrated control strategy ass essment

302



to ensure ozone controls will not preclude optimal controls
for secondary fine particles and visibility impairm ent.

Response:  We recognize the importance of integrating

planning for 8-hour ozone, PM 25, and regional haze as much

as possible, given the overlap in technical work an d likely
control strategies. None of the commenters, howeve r, has
identified legal authority that allows EPA to requi re

nonattainment areas to perform an integrated contro I

strategy assessment to ensure ozone controls will n ot
preclude optimal controls for secondary fine partic les and
visibility impairment. Therefore, we will continue to
encourage States to coordinate their work, but it i snota

requirement and, thus, not an approvability issue.

Comments: Other commenters encouraged EPA to identify

flexibility so that areas may be provided more time if they
are developing a multi-pollutant strategy. Comment ers
stated that it is imperative that SIP obligations a nd
attainment dates with respect to these regulated ai r
pollutants be harmonized and that regulatory requir ements
and deadlines be closely coordinated. One commente r stated
this may require certain deadlines be extended and that
they believe Congress would not be opposed to exten ding

deadlines in the name of efficiency.
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Response:  To the extent our legal authority allows,
we are working to harmonize SIP timelines for ozone
and regional haze. This 8-hour ozone implementatio
is necessarily based on the existing CAA and does n
assume any changes to the CAA that may occur in the
Thus, we cannot extend the submission dates for 8-h
ozone SIPs so that they match the later submission
for PM .5 and regional haze SIPs. However, there is a
substantial overlap in planning periods that will a
States to coordinate planning efforts among program
without postponing implementation.

K. What emissions inventory requirements should ap

, PM 25,
nrule

ot
future.
our

dates

llow

ply

under the 8-hour ozone NAAQS?

[Section VI.Q. of June 2, 2003 proposed rule (68 FR
32853); §51.915 in draft and final regulatory text.]

1. Background

Section 182(a)(1) requires that marginal and above
0zone nonattainment areas submit an emission invent
years after designation as nonattainment in 1990.
nonattainment areas classified under subpart 2 for
hour ozone standard, we proposed to interpret this
that an emission inventory would be required 2 year

designation (i.e., in 2006 if EPA designates areas
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2004). The Consolidated Emission Reporting Rule (
in 40 CFR part 51, subpart A, requires States to su
comprehensive statewide triennial emission inventor
beginning with the 2002 inventory year, regardless
area ’s attainment status. Because these emission
inventories will be available, we proposed that the
elements required for emission inventories by the C
could be used to prepare the emissions inventories
the 8-hour NAAQS. The draft regulatory text, howeve
not contain a specific requirement that the emissio
inventory be submitted as a SIP revision within 2 y
after designation.

For subpart 1 areas, section 172, paragraphs (b) an
(c)(3) require submission of the nonattainment area
emission inventory as part of the SIP by a date est
by EPA, which cannot be later than 3 years after
designation as a nonattainment area. However, the
2003 proposal did not specify a deadline for submis
the emission inventory for subpart 1 areas.

The proposal also noted that we would be updating t
April 1999 "Emissions Inventory Guidance for Implem
of Ozone and Particulate Matter National Ambient Ai

Quality Standards (NAAQS) and Regional Haze Regulat
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EPA-454/R-99-006. This guidance has been updated a nd now

is available as: “Emission Inventory Guidance for
Implementation of Ozone and Particulate Matter Nati onal
Ambient Air Quality Standards (NAAQS) and Regional Haze

Regulations ", EPA-454/R-05-001. 8 This guidance complements
the CERR by providing guidance on how to prepare da ta for
emissions inventory SIP submissions.

2. Summary of final rule

Section 51.915 of the final rule reflects our June 2,
2003 proposal but is different from the draft regul atory
text. To ensure comprehensive treatment of emissio n
inventory requirements, the final rule contains lan guage

addressing the deadlines for submission of emission

inventories for both subpart 1 and subpart 2 areas. The
deadlines reflect the statutory requirements of no later
than 3 years after designation for a subpart 1 area , and no
later than 2 years after designation for subpart 2 areas.
Existing emissions reporting requirements in 40 CFR part

51, subpart A are sufficient to satisfy the emissio ns
inventory data requirements under the 8-hour ozone NAAQS.
Consistent with the statutory schedule in section 1 82(a)(1)
of the CAA, the final regulatory text in section 51 915

% (available at: http://www.epa.gov/ttn/chief/eidocs/eiguid/index.html)
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requires submission of an emission inventory no lat er than

2 years after designation as part of a subpart 2 Si P.
Consistent with the statutory schedule in paragraph s (b)
and (c)(3) of section 172 of the CAA, the final reg ulatory
text in section 51.915 requires submission of an em ission
inventory no later than 3 years after designation a S part

of a subpart 1 SIP.

In its guidance titled, “Public Hearing Requirements
for 1990 Base-Year Emissions Inventories for Ozone and
Carbon Monoxide Nonattainment Areas, ” September 29, 1992,
EPA set forth its interpretation of a “de minimis " deferral
of the public hearing requirement and the requireme nt for
EPA to approve or disapprove emissions inventories under
section 110(k). The EPA intends to follow this gui dance in
implementation of the emissions inventory requireme nts
under the 8-hour ozone standard, under which areas could
defer holding public hearings on their inventories and EPA
could defer approving such inventories until the ti me the
areas adopt and submit their attainment demonstrati ons

and/or RFP plans.
Existing emissions reporting requirements in 40 CFR
part 51, subpart A can be applied to determine the data

elements required for emissions inventories under t he 8-
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hour ozone NAAQS (see, e.g. Tables 2A, 2B, 2C, and 2D).
Where appropriate, the State may use the data eleme nts

developed under part 51, subpart A in preparing its

emissions inventory under the 8-hour ozone NAAQS. Also,
EPA expects the States to consult the guidance docu ment
“Emission Inventory Guidance for Implementation of O zone and
Particulate Matter National Ambient Air Quality Sta ndards
(NAAQS) and Regional Haze Regulations ”, EPA-454/R-05-001,

and to submit inventories that are appropriate for the

geographic area at issue and consistent with this

guidance. 8 We expect the State to include in its SIP

submission documentation explaining how the emissio ns data
were calculated.

3. Comments and responses

Comment: Several commenters said that the proposal

does not discuss specific requirements above and be yond
those in the CERR. However, the proposal does ment ion one
EPA guidance document, "Emissions Inventory Guidanc e for
Implementation of Ozone and Particulate Matter Nati onal
Ambient Air Quality Standards (NAAQS) and Regional Haze
Regulations”. This document states that “The EPA developed
this guidance document to complement the CERR and t o]

%The CERR requires emissions inventory data on a statewide basis.
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provide specific guidance to State and local agenci
Tribes on how to develop emissions inventories for
ozone, PM ;5 , and regional haze SIPs.
emissions inventory requirements are the same for t
there should be no additional, special requirements

in emissions inventory development for the proposed

rule.

Response:  In its proposal, when EPA referred to the

CERR emissions inventory requirements as satisfying
requirements for emissions inventories under the 8-
standard, EPA was referring to the requirements for
elements. The EPA did not mean to imply that the e
inventories developed under the CERR, which are sta
would satisfy all aspects of SIP inventories develo
SIP submissions under the 8-hour standard. While t
sets forth requirements for data elements, EPA guid
complements these requirements and indicates how th
should be prepared for SIP submissions. The 2002 e
inventory submitted as a SIP element under the 8-ho
SIP process is not necessarily the same as the 2002
emission inventory submitted under the CERR. The t
inventories differ in some important ways. For exa

the CERR inventory was due June 1, 2004, while the
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inventory due dates are later. Because of this tim

the State may choose to revise some of the data fro
CERR when it prepares its SIP inventory because of
improvements in emission estimates. The SIP invent
must be approved by EPA as a SIP element and is sub
public hearing requirements where the CERR is not.

of the regulatory significance of the SIP inventory

will need more documentation on how the SIP invento
developed by the State as opposed to the documentat
required for the CERR inventory. In addition, the
geographic area encompassed by some aspects of the
submission inventory will be different from the sta

area covered by the CERR emissions inventory. The

e lapse,

m the

ory also

ject to
Because
, EPA

ry was

ion

SIP
tewide

guidance

document “Emissions Inventory Guidance for Implementation of

Ozone and Particulate Matter National Ambient Air Q
Standards (NAAQS) and Regional Haze Regulations
details on how States should prepare their emission
inventory SIP submittals and discusses these and ot
relevant topics. If a State's 2005 emission invent

a later one) becomes available in time to use for a

subsequently redesignated nonattainment, then that

*EPA-454/R-05-001, August 2005 (available at:
http://www.epa.gov/ttn/chief/eidocs/eiguid/index.html).
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inventory should be used. We also encourage the
cooperation of the Tribes and the State and local a

in preparing their emissions inventories.

Comment: One commenter was concerned with the timing

of the release of the final version of the NONROAD
(used to estimate mobile source emissions from nonr
sources). The commenter agreed that the draft vers
for comment during the comment period was superior
previous calculation methodology and should be used
planning purposes. However, EPA needs to be cogniz
how disruptive to the planning process it is for ne
versions of emissions models to be released and
incorporated in the middle of the development of a
The commenter strongly encourages EPA to expedite t
review and approval of any new models that will ult

be used by States.

Response:  We acknowledge that the timing of the

release of new models can sometimes complicate the
planning process. In this case, the timing of the
release of the NONROAD is dependent on the timing o
new nonroad standards final rule. We will do what

to expedite the release of a new version of NONROAD

reflects the emissions benefits of the nonroad rule
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as possible. In addition, we intend to provide gui dance on

the use of NONROAD that allows for completion of on going
work with the current version of NONROAD if switchi ng to

the new version would cause significant delay. The EPA has
included similar language in previous SIP policy gu idance

for the MOBILE model.

Comment: One commenter urged EPA to improve the
quality of PM 25 rates in MOBILEG6.2 so that areas will have
a more reliable tool for creating a 2002 base-year
inventory and for developing SIP revisions. The co mmenter
was concerned about developing PM 2.5 emissions inventories
because PM ;5 emissions factors in MOBILEG6.2 are based
largely on the old Part #5 emission model and are n ot as
sophisticated as the rates for CO, NQ, and VOC. The

commenter also expressed concern about the lack of

knowledge and techniques available for performing o n-road
mobile source fine particulate emissions inventorie S.
Metropolitan Planning Organizations (MPOs) and air quality

agency staff need to have a more reliable tool and
acceptable methods for creating base year PM 25 Inventories
and for SIP planning.

Response:  This comment is not directly relevant to

the 8-hour ozone implementation rule. However int he
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interest of providing clarification on the issues r aised by

the commenter, we provide the following background

information. Particulate emission factors in MOBIL E6.2 are
based on the best technical information available a t the
time the model was developed and we believe that it is the
best available tool for estimating on-road emission factors

for PM ,5. We are currently collecting additional PM data

which will be incorporated in future versions of th e EPA
mobile source emission factor model. We continue t 0 work

to improve models and inventory methods for all pol lutants.
We have released technical guidance on the use of M OBILE6.2
and on methods for developing annual inventories in SIPs
and conformity analyses to help MPOs and air qualit y agency
staff perform on-road mobile source fine particulat e
analyses.

Comment: One commenter stated that since the CERR
requires inventories every 3 years, that the CERR s hould
replace the Emission Statement Reporting Program (E SRP)
requirement, which was required before the CERR was
adopted.

Response:  The ESRP is statutorily prescribed in
section 182 (a)(3)(B) of the CAA. The emission sta tement

requirement satisfies a different need from the per iodic
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emissions inventory requirement, namely that affect
sources themselves have to report to the State thei
updated emissions information, whereas the emission
inventory requirement is a requirement on States to
and make available to EPA an emissions inventory.
believe that the ESRP is a complementary program to
CERR and makes it easier for States to satisfy thei
reporting requirements by providing data to the Sta
the sources.

Comment: One commenter said that persistent
inaccuracies in official emissions inventories have
hindered regulatory acknowledgment and mitigation o
automobile VOC and CO gross polluter problem. The
should develop realistic emissions inventories and
States to do the same. Known errors in these inven
continue to misdirect emission reduction efforts.
particular, too little focus has been placed on the
potential for rapid, substantial VOC and CO reducti
the in-use automobile fleet.

Response:  We agree that realistic emissions
inventories are important to properly direct emissi
reduction efforts. Current emission factor models

inventory methods are far superior to previous mode
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methods and we are working to continually improve m odels
and methods for developing emissions inventories fo ron-
road and nonroad vehicles and equipment.

Comment: One commenter stated that the official
emissions inventories generated and used by EPA and State
regulatory agencies for SIP planning and implementa tion

have been shown repeatedly to suffer from serious

inaccuracies and biases. Problems with inventories include
errors in the total amount of emissions, as well as errors

in the apportionment of emissions among various sou rce
categories. The most serious inventory problems ce nter on
VOC and CO, while problems with NO «x iInventories appear to be

more modest. Since emissions inventories are a fun damental
input to the process of choosing pollution reductio n
measures and to the modeling used to demonstrate fu ture
attainment of NAAQS, an inaccurate inventory is lik ely to

lead to poor policy choices in terms of cost,
effectiveness, or both.

Response:  We agree that emissions inventories are

fundamental inputs to the air quality management pr ocess.

We continue to strive to work with State and local agency
partners to develop emissions inventories that best reflect
the real world and will thus assist in identifying control
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strategies to make RFP and attain the NAAQS. One s hould be
aware, however, that it is impossible to develop an
emissions inventory for an area that is 100 percent

accurate. Part of the problem is that most sources -

including mobile sources - don ’t monitor and report

emissions continuously, and therefore we and the St ates
must use other methods to estimate emissions from t hem.
Thus, emission inventories are by nature estimates of
actual releases to the atmosphere. The EPA believe s that
current emission inventories are sufficiently accur ate to
support the air quality management decisions that a re
derived from the application of emission inventorie s and
air quality models. The emissions data generated a nd used
by EPA and State regulatory agencies for SIP planni ng and
implementation is the best available. Although inv entories
are often criticized as lacking accuracy, seldom do critics

supply better information.

Comment: One commenter stated that the Agency

proposes that the latest approved version of the MO BILE
model should be used to estimate emissions from on- road
transportation systems. The commenter recommended that if
there are other models that meet EPA performance cr iteria
and are scientifically peer reviewed, they should a Iso be
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acceptable [e.g., the California mobile model, “EMission
FACtor * (EMFAC)].

Response:  We believe that MOBILE is the best

available tool for estimating emissions from on-roa d
transportation systems outside of California. We a re
working to continually improve emission factor mode Is and
inventory methods for on-road vehicles. The EMFAC is not
designed to be able to estimate fleet, activity, fu el, and
environmental characteristics outside of California and is
not a reasonable substitute for MOBILE in States ot her than
California.

Comment: One commenter supported the use of MOBILEG
in the 8-hour emissions inventory analyses and beli eved
that EPA should change the guidance with respect to the use

of MOBILEG6 from “should be used "to “mustbeused. ” The

commenter cautioned that MOBILEG still significantl y over-
predicts emissions from passenger cars and light du ty
trucks for many reasons including the following: 1 ) the
model does not adequately account for the benefits of
onboard diagnostic regulation in non-1/M areas; and 2) the
model does not reflect the decline in trips per day versus
vehicle age.

317



Response:  The EPA ’s January 18, 2002 SIP and

conformity policy guidance document ( “Policy Guidance on the
Use of MOBILESG for SIP Development and Transportati on
Conformity, ” memo from John Seitz and Margo Oge to EPA

Regional Air Division Directors) states, “In general, EPA
believes that MOBILEG6 should be used as expeditious ly as
possible. The Clean Air Act requires that SIP inve ntories

and control measures be based on the most current

information and applicable models that are availabl e when a
SIP is developed. " The EPA ’s February 14, 2004 SIP and

conformity policy guidance document ( “Policy Guidance on the
Use of MOBILEG6.2 and the December 2003 AP-42 Method for Re-
Entrained Road Dust for SIP Development and Transpo rtation

Conformity ”, memo from Margo Oge and Steve Page to EPA

Regional Air Division Directors) updates this by st ating
that “All states other than California should use MOBILEG6 2
for future VOC, NO x, and CO SIP and conformity analyses in

order to take full advantage of the improvements

incorporated in this version. ” MOBILES6.2 is the most

current applicable model and is based on the best

information available at the time of its developmen t and
release. Therefore, EPA has indicated that it shou Id be
used.
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We do not believe that more on-board diagnostic

Tribes?

benefits in non-I/M areas was justified based on av ailable
data at the time of the release of MOBILEG6.2. Like wise, we
did not have sufficient data to develop alternative
assumptions about the relationship between trips pe r day
and vehicle age. We are working to continually imp rove
emission factor models and inventory methods for on -road
vehicles and will review these issues during the
development of the next emission factor model.
L. What guidance should be provided that is specif ic to
[Section VI.R. of June 2, 2003 proposed rule (68 FR
32854); no draft or final regulatory text.]
1. Background
As noted in the preamble to the proposal, the TAR ( 40
CFR, part 49), which implements section 301(d) of t he CAA,
gives Tribes the option of developing TIPs which ca n then
be submitted to EPA for approval. Unlike States, T ribes
are not required to develop implementation plans. Under
the TAR, eligible Tribes are treated in the same ma nner as
a State when implementing the CAA; however, EPA has
determined that Tribes are not required to meet pla n
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submittal and implementation deadlines in the CAA, e.g.,
110(a)(1), 172(a)(2), 182, 187, and 191. 88

The TAR provides flexibility for Tribes in the
preparation of a TIP to address the NAAQS. The “modular

approach ” was described in the June 2, 2003 proposal of this

rule. The TAR indicates that EPA ultimately has th e
responsibility for implementing CAA programs in Ind ian
country, as necessary or appropriate, if Tribes cho ose not

to implement those provisions. The EPA may find it
necessary to develop a FIP to reduce emissions from sources
in Indian country where the Tribe has not developed aTIP

to address an air quality problem.

Finally, as discussed in the June 2, 2003 proposal, it
is important for both States and Tribes to work tog ether to
coordinate planning efforts since many nonattainmen t areas

may include both Tribal land and non-Tribal land.

Coordinated planning will help ensure that the plan ning

%¥See 40 CFR part 49.4(a). In addition, EPA determined it was not appropriate to
treat Tribes similarly to States with respect to provisions of the CAA requiring as a
condition of program approval the demonstration of criminal enforcement authority or
providing for the delegation of such criminal enforcement authority. See 40 CFR part
49.4(g). To the extent a Tribe is precluded from asserting criminal enforcement
authority, the Federal government will exercise primary criminal enforcement
responsibility. See 40 CFR part 49.8. In such circumstances, Tribes seeking approval for
CAA programs provide potential investigative leads to an appropriate Federal
enforcement agency.
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decisions made by the States and Tribes complement
other and that the nonattainment area makes reasona
progress toward attainment and ultimately attains t
NAAQS. In reviewing and approving the individual T
SIPs, we will make certain they do not conflict wit
overall air quality plan for an area.

Section 301 (d) of the CAA recognizes that eligible
Indian Tribes are generally the appropriate non-Fed
authority to implement the CAA in Indian country.
stated in the TAR, it is appropriate to treat eligi
Tribes in the same manner as States, except for cer
identified provisions, including provisions relatin
plan submittal and implementation deadlines, 40 CFR
49.3, 49.4. Therefore, when we discuss the role of
State in implementing this rule, we are also genera
referring to eligible Tribes, with the above except

As we noted in the June 2, 2003 proposal, States ha
an obligation to notify Tribes as well as other Sta
advance of any public hearing(s) on their State pla
will significantly impact such jurisdictions. Unde
51.102(d)(5), States must notify the affected State
hearings on their SIPs; this requirement extends to

under 301(d) of the CAA and the TAR. (40 CFR part
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Therefore, affected Tribes that have achieved

the same manner as States ¥ status must be informed of the

contents of such plans and the extent of documentat
support the plans. In addition to this mandated pr
we encourage States to extend the same notice to al
for the reasons noted in the comment and response b
As a matter of policy, EPA intends to consult with
assist all Tribes, regardless of whether a Tribe ha
received Treatment in the same manner as a State (T
approval for the purpose of implementing its own TI
we encourage States to do the same.

Understanding the content of a SIP will be importan
to Tribes located next to areas that are required t
SIPs, particularly to Tribes who do not choose or h
capacity to develop a TIP. Therefore, EPA intends
Tribes the opportunity for consultation on activiti
potentially affecting the achievement and maintenan
the NAAQS in Indian country. In addition, we expec
to work with Tribes with land that is part of the s
guality area during the SIP development process and
coordinate with Tribes as they develop the SIPs. |
case where the State models projected emissions and

qguality under the SIP, the Tribes should be made aw
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these modeling analyses. Tribes may wish to determ
the Tribal area has been affected by upwind polluti
whether projected emissions from the Tribal area ha
considered in the modeling analysis.

Generally, Tribal lands have few major sources, but
many cases, air quality in Indian country is affect
the transport - both long range and shorter distanc
transport - of pollutants. In many cases, Tribal
nonattainment problems caused by upwind sources wil
solved by long-range transport policies, as the Tri
geographic areas are small. Tribes are sovereign e
and not political subdivisions of States. Strategi
for intrastate transport are not always available.
the strategies and policies used by States in deali
short-range transport are not available to Tribes,
requiring local governments to work together and ex
the area to include the upwind sources. Unlike Tri
States can generally require local governments to w
together, or make the nonattainment area big enough
cover contributing and affected areas. We believe
is also unfair to Tribes to require disproportionat

regulatory efforts to compensate for upwind emissio
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many cases, attainment could not be reached even if
emissions from the Tribe were zero.

To address these concerns, in the June 2, 2003

proposal, we took comment on the following: EPA wil | review
SIPs for their effectiveness in preventing signific ant
contributions to nonattainment in downwind Tribal a reas
with the same scrutiny it applies to reviewing SIPs with
respect to impacts on downwind States. Where a Tri be has
"treatment in the same manner as States, ” EPA will support

the Tribes in reviewing upwind area SIPS during the State

public comment period.

2. Summary of policy

We intend to take the approach noted in the proposa l.

3. Comments and responses

Comment One commenter was concerned about the
transport of pollutants, including ozone precursors from

urbanized areas into areas of Indian country. The

commenter expressed strong support for the proposed 8-hour
implementation rule statement that “EPA will review SIPS for

their effectiveness in preventing significant contr ibutions
to nonattainment in downwind Tribal areas with the same
scrutiny it applies to impacts on downwind States. Where a
Tribe has ‘treatment in the same manner as States, "EPA will
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support the Tribe in reviewing upwind area SIPs dur

State public comment period. ” This commenter asked for

clarification on the nature of EPA ’'s support for Tribes

without TAS status. The commenter also asked if EP
support Tribes without TAS approval in reviewing up
area SIPs and provide technical assistance in inter

SIP documentation.

Response : Inthe TAR, we stated that the CAA

protections against interstate pollutant transport
with equal force to States and eligible Tribes. We
that the prohibitions and authority contained in se
110(a)(2)(D) and 126 of the CAA apply to eligible T
the same manner as States. (See 63 FR 7254, 7260;
12, 1998). Section 110(a)(2)(D) requires, among ot
things, that States include provisions in their SIP
prohibit any emissions activity within the State fr
significantly contributing to nonattainment, interf
with maintenance of the NAAQS or PSD or visibility
protection programs in another State. In addition,
126 authorizes any State or eligible Tribe to petit

to enforce these prohibitions against a State conta

allegedly offending source or group of sources.
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We intend to consult with and assist Tribes during the
TIP and SIP development process, regardless of whet her a

Tribe has received TAS approval for the purpose of

implementing its own TIP. Executive Orders and EPA Indian
policy generally call for EPA to be proactive with the
Tribes. Executive Order 13175, entitled “Consultation and
Coordination with Indian Tribal Governments ” requires EPA to
develop an accountable process to ensure “meaningful and
timely input by Tribal officials in the development of
regulatory policies that have Tribal implications. " As part

of EPA ’s ongoing efforts to actively involve Tribal

officials in the development of programs which have Tribal
implications, EPA in the July 18, 2000 “Guidance on 8-hour
Ozone Designations for Indian Tribes ” established a

consultation process with each Tribe that EPA used

throughout the designations process regardless of w hether a
particular Tribe has received an eligibility determ ination
to implement section 107 of the CAA. In summary, E PA
intends, as a matter of policy, to consult with and assist
interested Tribal governments, regardless of their TAS
status, in ensuring that the NAAQS are achieved in Indian
country, including working with those Tribes locate d

downwind from a polluting area.
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Comment One commenter also asked us to explain how

we envision our role in maintaining continued consu

with Tribes throughout the SIP development process.

Response : We intend to continue to offer Tribes the

opportunity for consultation on activities potentia
affecting attainment and maintenance of the NAAQS i
country. In addition, we expect States to work wit
with land that is part of a nonattainment area in t
development process and to inform Tribes of the con
these SIPs as they develop them. States should coo
with Tribes when projecting emissions from counties
other areas which include areas of Indian country t
that assumptions regarding demographics, economic a
commuting patterns, etc. are accurate for the Triba
portions. Where the State models project future em
under the SIP and their effect on air quality, then
should be made aware of these modeling analyses in
determine if their Indian country is being affected
upwind pollution and whether this impact has been

considered in the modeling analyses.

States have an obligation under 40 CFR 51.102(d)(5)

notify other States in advance of any public hearin

their State plans which will significantly impact t
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other entities. This CAA requirement for States to
other parties extends to Tribes under section 301(d
the TAR.

Historically, States have not always understood the
responsibility to coordinate with other affected en
including, where appropriate, Tribes. States may n
how to contact Tribes, particularly when Tribal air
programs are not well developed. It may be difficu
State to obtain a copy of the control requirements
Indian country. We can assist States in identifyin
contacting Tribes. When developing control strateg
making policy decisions, States, should as appropri
coordinate with Tribes at the earliest opportunity.
States utilize stakeholder-based consensus processe
develop SIP strategies, we recommend that Tribes be
provided the opportunity to participate in the proc

We have begun providing training to Tribes about ho
to participate in SIP development and implementatio
Tribes may not possess the resources to developa T
may decide not to develop a TIP. Some will develop
air quality programs, which may or may not include
We intend to work with Tribes with all levels of ai

management programs. In general, where areas of In
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country have poor air quality, it is most likely as
result of transported pollution sources. We recogn
the manner in which States construct the SIP and wh
sources the SIP controls may impact Indian country
in downwind areas.

Comment One commenter raised concerns about the
practical impacts of the NSR program on Indian Trib
commenter noted that Tribes have long traditions of
environmental stewardship and recognize their
responsibility to protect the health of their citiz
However, the commenter noted that Tribes have the r
pursue industrial and economic development. While
development must comply with all current environmen
standards, the Tribes should not be burdened with
requirements that in effect subsidize non-Tribal so
pollution.

Under the nonattainment NSR program, new major sour
locating in a nonattainment area are required to ob
emissions reductions, referred to as offsets. The
commenter stated that this requirement poses a hard
an Indian reservation located in a larger nonattain
area. The new source wishing to locate on the rese

must obtain offsets from elsewhere in the nonattain
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area, there are not usually enough sources on the

reservation to supply the needed emissions reductio ns.
When a Tribe is located in such a nonattainment are a,
efforts to increase economic development may be sta lled by

an inability of new sources to obtain offsets. The

commenter concluded that this requirement is unfair to
Tribes because of past barriers to economic develop ment in
Indian country. The commenter also stated that in many
cases air pollution is transported onto the reserva tion.

Response : The EPA acknowledges that offsets are a
concern for Tribes. We are currently evaluating po tential
options for addressing this concern.

M. What are the requirements for OTRs under the 8- hour

ozone standard?

[Section VI.S. of June 2, 2003 proposed rule (68 FR
32855); §51.916 in draft and final regulatory text.]

1. Background

Section 176A of the CAA provides EPA with authority to
establish interstate transport regions where transp ort of
air pollutants from one or more States contributes
significantly to a violation of a NAAQS in one or m ore

other States.
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Section 184 of the CAA establishes additional

provisions for OTRs. Section 184(a) specifically

established an OTR comprising 12 Northeast and Mid- Atlantic
States and the District of Columbia in order to add ress the
longstanding problem of interstate ozone pollution in that
region. To date, the existing OTR is the only tran sport
region for any pollutant that has been established. The

general provisions of section 176A apply to any OTR

established under section 184.

Section 184(b) sets forth specific VOC and NQ
regulatory requirements to be applied throughout th e entire
OTR, in both attainment and nonattainment areas, to reduce
interstate pollution. These additional regional re gulatory
requirements are NSR (for VOC and NQ), RACT (for VOC and
NQ), enhanced vehicle I/M, and Stage Il vapor recover y (for
vehicle refueling) or a comparable measure. In gen eral,
these requirements duplicate requirements for certa in ozone
nonattainment areas that are classified under subpa rt 2.

In the proposal, we indicated that we believed that under
section 184 the current OTR will remain in place an d remain

subject to the section 184 control requirements for
purposes of the 8-hour standard.

2. Summary of final rule
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Section 184 continues to apply for purposes of the 8-
hour standard. The current OTR remains in place an d the
section 184 control requirements continue to apply for
purposes of the 8-hour standard.

Today ’s rule describes RACT requirements for portions
of an OTR that are not classified moderate or above
Consistent with the RACT requirement for areas clas sified
as moderate and above for the 8-hour standard, the State
must submit a SIP revision that meets the RACT requ irements
of section 184 of the CAA for each area in the OTR that is
designated as attainment or unclassifiable or that may be
classified marginal, or that is under §51.904 of this
subpart. A major stationary source for these areas is
defined as a source which directly emits, or has th e
potential to emit, 100 tpy or more of NQ or 50 tpy or more
of VOC. For any areas in the OTR, the State is req uired to
submit the RACT revision no later than September 16 , 2006
(27 months after designation for the 8-hour NAAQS) and must
provide for implementation of RACT as expeditiously as
practicable but no later than May 1, 2009 (first da y of the
first ozone season that is 30 months after the RACT SIP is

due).
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We believe that this does not result in any new
regulatory requirements for any area in the OTR bec ause
these regulatory requirements are not associated wi th an

area ’'s designation or classification and already apply

regionwide under the 1-hour ozone standard. If an ew OTR
is established for purposes of the 8-hour standard pursuant
to section 176A, that area would also be subject to the

provisions and control requirements of section 184.

3. Comments and responses

Comments: The EPA received two comments supporting

our interpretation of section 184 with regard to th e 8-hour
standard. One commenter further asserted that for any
areas that might be added to the OTR, or for any ne w OTR,
if modeling shows that the control requirements fro m
section 184 are not appropriate and should not be r equired,
then EPA has the discretion to exempt such areas fr om those
requirements. The commenter pointed to a portion o f the
decision in Alabama Power v. Costle , 636 F. 2d. 323 (D.C.

Circuit, 1979).

Response : Regarding the comment about modeling, we

are not prepared to determine whether the de minimi S
doctrine established by the court in Alabama Power would be
available in the situation the commenter describes. As the
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court in that case explained, such a determination would

first require EPA to assess whether Congress, in en acting
section 184 of the CAA, was so prescriptive as to f oreclose
granting such waivers. Since that issue of statuto ry
interpretation for the described situation is not p resently
before the Agency, EPA is not addressing whether de minimis

authority exists under section 184.

N. Are there any additional requirements related t 0

enforcement and compliance?

[Section VI.T. of June 2, 2003 proposed rule (68 FR
32855); no draft or final regulatory text.]
1. Background
In the proposal, we noted that section 172(c)(6)
requires nonattainment SIPs to "include enforceable
emission limitations, and such other control measur es,
means or techniques . . . as well as schedules a nd

timetables for compliance , as may be necessary or

appropriate to provide for attainment . . . ” We also
noted that the current guidance, “Guidance on Preparing
Enforceable Regulations and Compliance Programs for the 15
Percent Rate-of-Progress Plans (EPA-452/R-93-005, J une

1993) " is relevant to rules adopted for SIPs under the 8-

hour ozone NAAQS and should be consulted for purpos es of
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developing appropriate nonattainment plan provision

enforcement.

s under

section 172(c)(6). We proposed no specific regulat ory
provisions related to compliance and enforcement.
2. Summary of final rule
As in the proposal, we are not setting forth any
additional regulatory text related to compliance an d
3. Comments and responses
We received no comments on the proposed approach of
handling enforcement and compliance provisions rela ted to
SIPs for the 8-hour ozone standard.
O. What requirements should apply to emergency epi sodes?
[Section VI.U. of June 2, 2003 proposed rule (68 FR
32856); no draft or final regulatory text.]
1. Background
In the June 2, 2003 proposal, we noted that subpart H
of 40 CFR part 51 specifies requirements for SIPs t o]
address emergency air pollution episodes and for pr eventing
air pollutant levels from reaching levels determine dto
cause significant harm to the health of persons. W e noted
that we anticipate proposing a separate rulemaking in the

future to update portions of that rule.

2. Summary of final rule
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We have not yet proposed any rule revision related to
emergency episodes, and the final rule below does n ot
contain any such rule revision.

3. Comments and responses

We received no comments on this aspect of the
proposal.

P. What ambient monitoring requirements will apply under

the 8-hour ozone NAAQS?

[Section VI.V. of June 2, 2003 proposed rule (68 FR
32856); no draft or final regulatory text.]

1. Background

Ozone monitoring data play an important role in
designations, control strategy development, and rel ated
implementation activities. We did not propose any
revisions to current ambient monitoring requirement s listed
in 40 CFR part 58.

We indicated in the proposal that we do plan to mod ify
the existing ozone monitoring requirements in a sep arate

rulemaking as part of implementation of the Nationa I

Ambient Air Monitoring Strategy (NAAMS), including adoption
of a national strategy introducing national core mo nitoring
sites (NCore) as a replacement for traditional nati onal air
monitoring stations/State and local air monitoring stations
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(NAMS/SLAMS) monitoring currently codified at 40 CF
58. Part of the NCore network would include the ex
0zone monitoring sites that currently support the
NAAQS-related activities. The regulatory modificat
expected to include ozone monitoring requirements b
upon the population of an area and its
historical/forecasted ozone air quality values.

We indicated in the proposal that as part of ongoin
air quality monitoring network assessments (outside
scope of this present rulemaking), each State, loca
Tribal air monitoring agency is being asked to asse
adequacy of its air pollution monitoring networks,
including those sites that measure ozone. We said
work with these agencies to develop network plans t
approval of all network designs. It is expected th
number and location of the original sites will be v
similar to the current network. However, on a loca
there will be some relocation, addition, and remova
ozone sites as a result of regional network assessm

In addition, we stated that we anticipate that we w
include a requirement for measuring multiple air
pollutants, including ozone precursors at select lo

The NCore sites are expected to include high-sensit
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nitrogen oxide (NO) and total reactive oxides of ni
(NOy) measurements at locations across the nation t
support the tracking of emission reduction strategy

such as the NO , SIP Call, the CAIR and, if created, a

trogen

efforts

statute codifying the Administration ’'s Clear Skies Act,

which addresses NQ reductions across the nation.

Section 182(c)(1) of the CAA requires that enhanced
ozone (e.g., precursor) monitoring be conducted in
ozone nonattainment area classified as serious, sev
extreme. Our regulations reflecting the statutory
requirements are found at 40 CFR part 58. This is
the Photochemical Assessment Monitoring Stations (P
program.

The proposal noted that the PAMS monitoring
requirements (referred to as “enhanced monitoring
section 182(c)(1) of the CAA) are retained in areas
designated as 1-hour ozone serious, severe, and ext
nonattainment areas. Areas that are designated ser
above under the 8-hour ozone NAAQS are not currentl
addressed in 40 CFR part 58 for ozone precursor mon
although such areas are subject to the section 182(
provision. We anticipated that the revisions to th

monitoring regulations would also cover all areas t
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classified as serious or above for the 8-hour NAAQS ,
including any area that is bumped up to serious or above
for the 8-hour NAAQS.

2. Summary of final rule

There is no change from the proposal. No monitorin g
requirements are being promulgated as part of this
rulemaking. EPA still expects to separately propos ea
number of amendments to the monitoring requirements , along
the lines described above, in December 2005.

3. Comments and responses

Comment One commenter noted that the NAAMS, which

will likely influence the future of the ozone monit oring
network, is based on the presumption that less crit eria
pollutant monitoring is needed and that resources m ust be
shifted into measures that support other analyses. The

commenter pointed out that many States have already

curtailed their criteria pollutant monitoring netwo rks in
order to meet program requirements. The commenter argued
that we should support and maintain the ozone monit oring
network since the data is used as the basis of atta inment

determinations and the tracking of progress.
Response : While we did discuss some aspects of the

NAAMS in the proposed rule, this rulemaking effort does not
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affect the ambient monitoring requirements listed i

part 58. As such, comments on the NAAMS are not ge
this action. As noted above, we are working on a s
rulemaking effort to amend the ambient monitoring
requirements. Commenters should raise any concerns
have regarding the NAAMS during the comment period
action.

We recognize that ozone continues to pose a
significant environmental threat. The NAAMS does n
recommend curtailing ozone monitoring, but rather
recommends that State and local agencies perform
assessments of their ozone networks to assure that
available resources are used to maximum benefit. W

foresee significant changes to the existing ozone n

as a result of these assessments. The NAAMS does

recommend that resources be shifted from criteria p
monitoring to other monitoring initiatives (e.g., a
toxics) for those criteria pollutants whose ambient
concentrations are well below their respective NAAQ
Specifically, the strategy recommends significant
reductions in total suspended particulate (TSP), PM

CO and NO ; monitoring.
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Comment Two commenters questioned the

appropriateness of making high sensitivity NQ and CO

measurements at NCore Level 2 sites which may be in
areas.
Response : This rulemaking effort does not affect the
ambient monitoring requirements listed in 40 CFR pa
As such, comments on the appropriateness of making
sensitivity NQ and CO measurements in urban areas are not
germane to this action.
Comment One commenter urged the continued support of
the PAMS program. The commenter points out that th
data has been used to evaluate (and improve) emissi
inventories, apply observation-based models, evalua
photochemical grid-based models, and assess effecti
of control programs. The commenter argues that whi
fine-tuning the PAMS requirements may be appropriat
program should be maintained.
Response : As part of the anti-backsliding provisions
of the Phase 1 rule, the PAMS monitoring requiremen
retained in areas designated as 1-hour ozone seriou
severe, and extreme nonattainment areas at the time
designation of nonattainment for the 8-hour standar

40 CFR 51.900(f)(9)]. In addition, areas that are

341

urban

rt 58.

high

e PAMS
ons

te
veness
le

e, the

ts are

of a

d. [See



1. Background

designated serious or above under the 8-hour ozone NAAQS
will also be required to comply with the PAMS monit oring
requirements. Also, if an area is bumped up to ser ious or
above for the 8-hour NAAQS, it would be required to conduct
the appropriate PAMS monitoring.

Currently, 40 CFR part 58 does not specifically app ly
to areas for purposes of the 8-hour standard. As d iscussed
above, we are working on a separate rulemaking effo rt to
amend the ambient monitoring requirements. We expe ct these
revisions to ensure that all areas that are classif ied as
serious or above for the 8-hour NAAQS are covered b y the
PAMS regulations. However, even in the absence of the
applicability of these regulations, the enhanced mo nitoring
requirement of section 182(c)(1) applies.

Q. When will EPA require 8-hour attainment demons tration
SIP submissions?

[Section VI.W. of June 2, 2003 proposed rule (68 FR
32856); §51.908(e) in draft regulatory text and §51.908(d)
of final regulatory text.]

In the June 2, 2003 action, we proposed that requir ed
attainment demonstrations, which will be based on
photochemical grid modeling for all areas must be s ubmitted
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within 3 years after designation. However, we prop osed
that a subpart 1 area that desires an attainment da te
within 3 years after designation would have to prov ide a
demonstration within 1 year after designation.

We noted that the proposed time of submission is
expected to result in as close as possible a
synchronization of the 8-hour ozone and PM 25 attainment
demonstration SIP submittal dates.

2. Summary of final rule

The final rule provides that attainment demonstrati ons
- where required - must be submitted within 3 years after
the effective date of the area ’'s nonattainment designation.
As noted in section 1V.D.1. above, the final rule d oes have
a separate provision addressing submission of an ea rly

attainment demonstration.

On June 18, 2004 (69 FR 34076), EPA announced it wa S
reconsidering the boundaries of the Las Vegas, NV, 8-hour
ozone nonattainment area. The EPA deferred the eff ective
date of the designation until September 13, 2004, a nd that
this reconsideration would not affect the time SIPs would

be due for the Clark County nonattainment area.

3. Comments and responses
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Comment Several commenters believed some areas would

need longer than 3 years to submit their attainment

demonstration. At least one of these commenters no ted that
section 182(c)(2) allows up to 4 years (rather than 3
years) for submission of a modeled attainment demon stration
for serious and above areas. One commenter recomme nded
that EPA should consider extending attainment-model ing
deadlines for nonattainment areas that are not curr ently
contained within the 1-hour boundary, but will now be
included in the 8-hour boundary. At least one comm enter

agreed with the timing we proposed.
Response : For the reasons stated in the proposal, we
believe it is appropriate to require that the model ed
attainment demonstrations be submitted within 3 yea rs after
designation. In addition, we note the following:
. In general, the CAA requires these submissions no
later than 3 years following designation. See
sections 172(b) and 182(b) of the CAA. At the time of
enactment of the CAA Amendments of 1990, Congress
allowed areas that used the recently developed and
complex photochemical grid model an extra year (4
years rather than 3 years) to submit their attainme nt

demonstration. Photochemical grid modeling is now a
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process more familiar to users for purposes of

developing attainment demonstrations, and all areas

will be using these models for purposes of their

attainment demonstrations and can be completed with

the time frame established in this rule. There is no
distinction between the tools used for attainment

modeling that would justify additional time for the se
areas to submit attainment demonstrations. Further :
where appropriate, existing modeling exercises (e.g o
regional analyses, RPO analyses, older 1-hour

analyses) may be leveraged for use in certain cases

In most cases, it will not be necessary to conduct a
modeling exercise “from scratch. ”

We do not believe it is appropriate or desirable to

require States to submit attainment demonstrations for
areas designated nonattainment under the 8-hour

standard at different times for different areas. W e
recognize that photochemical grid modeling - required

by the CAA for interstate moderate nonattainment

areas, as well as serious and higher-classified are as
will be performed on large enough scales to address

transport and will in most cases encompass a humber of

nonattainment areas. These numerous nonattainment
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areas may differ by classification (some areas may be
intrastate moderate areas, some interstate moderate
areas, and others serious and above nonattainment
areas). Some areas that may require attainment
demonstrations may be subject to subpart 1 while
others may be subject to subpart 2.

. The control strategies that may be modeled for all the
areas in the modeling domain will likely be modeled
simultaneously, especially if all the areas are
located in a single State.

. We also note that an area ’'s RFP plan and the RACM
demonstration under section 172(c)(1) are due withi n3
years after designation. For the reasons stated in

sections describing those requirements, it is

appropriate that the attainment demonstration, the RFP
plan, and the RACM demonstration be submitted at th e
same time.

In light of these reasons, we do not believe it is
consistent with the CAA and reasonable to require
submission of attainment demonstrations no later th an 3
years following designation.

Although we proposed that subpart 1 areas requestin g

an attainment date within 3 years after designation should
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submit their attainment demonstration within 12 mon ths, the
final rule does not include such a provision (see s ection

IV.D.1 above for a further discussion of this).

R. How will the statutory time periods in the CAA be
addressed when we redesignate areas to nonattainmen t
following initial designations for the 8-hour NAAQS ?

[Section VI.B. of June 2, 2003 proposed rule (68 FR
32816); §51.906 in draft and final regulatory text.]

1. Background

We noted in the proposal that section 181(b) of the

CAA provides that for areas designated attainment o r
unclassifiable for ozone immediately following enac tment of
the 1990 CAA Amendments and subsequently redesignat ed to

nonattainment, the period to the maximum statutory

attainment date would run from the date the area is

classified under subpart 2. 8 Thus, if an area designated

as attainment for the 1-hour ozone standard in 1990 was
redesignated to nonattainment for the 1-hour ozone standard
in January 2002 and classified as moderate, the are a's 1-

¥Section 181(b) provides that "any absolute, fixed date applicable in connection
with any such requirement is extended by operation of law by a period equal to the length
of time between the date of enactment of the CAAA of 1990 and the date the area is
classified under this paragraph." Under section 181(b), the date of classification is the
same as the date of redesignation to nonattainment.
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hour attainment date would be no later than 6 years
following January 2002, i.e., January 2008. Sectio
172(a)(2) of the CAA provides for attainment dates
calculated from the time the area is designated
nonattainment.

We also noted in the proposal that most of the SIP
submittal dates in subpart 2 are set as a fixed per
the date of enactment of the 1990 CAA Amendments, w
also the date of designation and classification by
operation of law for most subpart 2 areas. Section
181(b)(1) of the CAA provides that any fixed dates
applicable in connection with any such requirements
section 110, subpart 1 and subpart 2 will be extend
operation of law to a period equal to the length of
between the date of enactment of the 1990 CAA Amend
and the date that an area is subsequently designate
classified.

2. Final rule

We are adopting the approach set forth in the propo
rule. For any area that is initially designated at
or unclassifiable for the 8-hour NAAQS and subseque
redesignated to nonattainment for the 8-hour ozone

the periods for the attainment date and dates for s
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of any applicable requirements under subpart 1 or s ubpart 2

would run from the date of redesignation to nonatta inment
of the 8-hour NAAQS. This is consistent with secti on
181(b), which gives areas redesignated to nonattain ment the
same amount of time to submit plans and to attain t he
standard as areas initially designated nonattainmen t.

3. Comments and responses

Comment One commenter asked what the reasoning was
behind the time period extension and if this is an attempt
to provide equity, based on the wording of the draf t
regulatory text.

Response : As stated above, section 181(b)(1) of the

CAA provides for extending by operation of law any

absolute, fixed date applicable in connection with a
nonattainment requirement by a period equal to the length
of time between the date of enactment of the CAA Am endments

of 1990 and the date the area is classified and
redesignated as nonattainment. Thus, an area redes ignated
to nonattainment for the 1-hour standard and classi fied as

moderate would have been given 3 years to submit an

attainment demonstration and up to 6 years to attai n, which
are the same time periods given to an area designat ed
nonattainment and classified by operation of law at the
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time of the 1990 CAA Amendments. Since it does not

sense to run deadlines from the date of the CAA Ame

of 1990, we have adopted an approach consistent wit

intent of that section - that the statutory time periods run
from the date of redesignation to nonattainment.

V. EPA ’s Final Rule for New Source Review

A. Background

1. The Major NSR Program

The major NSR program contained in parts C and D of
title | of the CAA is a preconstruction review and
permitting program applicable to new and modified m
stationary sources of air pollutants regulated unde
CAA. In areas not meeting health-based NAAQS and i
the program is implemented under the requirements o
section 110(a)(2)(C) and part D of title | of the C
call this program the "nonattainment” major NSR pro
Subpart 1 of part D of title | contains general
requirements for nonattainment areas for any criter
pollutant and subpart 2 contains provisions specifi
for ozone nonattainment areas. Subparts 3 and 4 co
provisions specifically for CO monoxide and PM 10,

respectively. In Whitman v. American Trucking

Associations  , [531 U.S. 457, 482-86 (2001)], the Supreme
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Court reviewed EPA  ’s implementation strategy for the revised

8-hour ozone NAAQS, and remanded it to EPA to devel opa
reasonable resolution of the roles of subparts 1 an d2in
classifying areas for and implementing the revised ozone
standard. %°

In areas meeting the NAAQS ("attainment” areas) or for
which there is insufficient information to determin e
whether they meet the NAAQS ("unclassifiable" areas ), the
NSR requirements under part C of title | of the CAA apply.
We call this program the PSD program. Collectively , we
also commonly refer to the attainment and nonattain ment
programs as the major NSR program. These regulatio ns are
contained in 40 CFR §§51.165, 51.166, 52.21, 52.24, and part

51, appendix S. Of these, the nonattainment area

regulations are contained in 40 CFR §§51.165, 52.24, and
part 51,

appendix S.

The major NSR provisions of the CAA are implemented

primarily through SIP-approved State preconstructio n
permitting programs. As provided in section 172(c) (5) of
the CAA, the SIP must require permits for the const ruction

% For a more complete discussion of this decision and its implications, see 69 FR
23956; April 30, 2004.
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and operation of new or modified major stationary s

in accordance with section 173 of the CAA. Subpart
title 1 of the CAA sets forth additional SIP requir

for ozone nonattainment areas, including preconstru

permitting requirements. ol

The minimum permitting requirements States must mee

before EPA can approve a State ’'s nonattainment major NSR

program into a SIP are found in part D of title | a

CFR 51.165. However, some States are lacking a SIP
approved major NSR program for the 8-hour ozone NAA
This may be because the State has never had a nonat
area in which it needed to apply a nonattainment NS
program or because the approved program does not ap
an 8-hour ozone nonattainment area. As discussed i
section V.D of this preamble, EPA is providing Stat
years to develop and submit an approvable nonattain
major NSR program for the 8-hour NAAQS. The regula
40 CFR 52.24(k) specify that appendix S governs per
construct and operate in a nonattainment area or in
area designated under section 107(d) of the CAA as

attainment or unclassifiable for ozone that is loca

ources
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°l In some cases, subpart 1 and subpart 2 requirements are inconsistent or
overlap. To the extent that subpart 2 addresses a specific obligation, the provisions in

subpart 2 control (68 FR 32811; June 2, 2003).
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an OTR that a source applies for during this SIP
development period (the interim period between the
effective date of designations and the date that EP A
approves a nonattainment major NSR program).
Appendix S is an interpretation of 40 CFR subpatrt |
(including §51.165), and has historically reflected
substantially the same requirements as those in §51.165,

subject to a limited exemption in section VI. This

includes the requirement that a source comply with LAER and
obtain offsetting emissions reductions. Pursuant t o]

section 52.24(k), where necessary, appendix S gover ns
nonattainment major NSR permitting of ozone precurs orsin
8-hour ozone nonattainment areas and all areas with in the
OTR, including areas designated attainment/unclassi fiable,
during the SIP development period. Thus, consisten t with
section 110(a)(2)(C), permitting of new and modifie d

stationary sources in the area will be regulated as
necessary to ensure that the NAAQS are achieved.
As we describe further in section V.A.2 of this

preamble, today ’s final regulations were proposed as part of

two different regulatory packages. On July 23, 199 6 (61 FR
38250), we proposed changes to the major NSR progra m,
including codification of the requirements of part D of
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title | of the 1990 CAA Amendments.
FR 32802), we proposed a rule to implement the 8-ho
NAAQS. On April 30, 2004, we promulgated the Phase
rule and you will find a summary of the regulatory
development process and stakeholder development for
rulemaking at 69 FR 23951.

2. What we proposed

a. Proposed changes to incorporate the 1990 CAA Am

%2 0On June 2, 2003 (68

ur ozone

1 final

that

endments

On July 23, 1996 (61 FR 38250), we proposed changes
§51.165 and appendix S to incorporate requirements i
of title | of the 1990 CAA Amendments for ozone, CO
PMj, nonattainment areas. Concerning ozone, we propose
(among other things) to codify the following provis
from section 182 of the CAA:
. major stationary source thresholds (ranging from 1
100 tpy, depending on classification),
. significant emission rates (ranging from 0 to 25 tp
. offset ratios (ranging from 1.1:1 to 1.5:1), and
. special modification provisions implementing CAA

sections 182(c), (d), and (e) for serious, severe,
extreme ozone nonattainment areas.

to

n part D

, and

ions

Oto

y),

and

2 On December 31, 2002, we finalized five actions from that proposal related to
the applicability of the NSR regulations. For a summary of the regulatory development

process and stakeholder development for that rulemaking, see 67 FR 80188.
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In the 1996 proposal, we proposed that the major

stationary source thresholds and offset ratios of C AA
section 182 (subpart 2 of part D) would apply to al | major
stationary sources of VOC and NQ to implement major NSR

under the 1-hour ozone NAAQS. This proposal is con sistent
with the 1991 and 1992 Transition Policy Memos expl aining
major NSR requirements under the 1990 CAA Amendment s. %
These memos also explained that permits must comply with
the new statutory requirements for major NSR under the 1-
hour NAAQS after the deadlines set by Congress, reg ardless

of the delay in incorporating them into SIPs.

Our 1996 proposal predated promulgation of the 8-ho ur
ozone NAAQS and thus did not explain the details of
implementation of these standards under §51.165 or appendix
S. For a discussion of implementation of the 1-hou r and 8-
hour ozone NAAQS under §51.165 and appendix S, see section
V.D. of this preamble.

Also, in our 1996 action, and then again in our Jun e

2, 2003 action, we proposed to amend our nonattainm ent NSR

% John S. Seitz, “New Source Review (NSR) Program Transitional Guidance,”
March 11, 1991. We provided additional transitional guidance for nonattainment areas in
our September 3, 1992 memorandum, New Source Review (NSR) Program Supplemental
Transitional Guidance on Applicability of New Part D NSR Permit Requirements, from
John S. Seitz, Director, Office of Air Quality Planning and Standards.
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provisions to expressly include NQ as an ozone precursor in

nonattainment major NSR programs (61 FR 38297, 68 F R
32847). We also proposed that, as provided under C AA
section 182(f), a waiver from nonattainment NSR for NQ as
an ozone precursor would be available for both subp art 1

and subpart 2 areas (68 FR 32846).
On June 2, 2003, we proposed a rule to identify the
statutory requirements that apply for purposes of
developing SIPs under the CAA to implement the 8-ho ur ozone

NAAQS (68 FR 32802). Specifically, we proposed two

options- one in which all nonattainment areas would be
classified and regulated under subpart 2 of part D of title

I, and one in which some nonattainment areas would be
regulated under the less restrictive requirements o f

subpart 1 and some would be classified and regulate d under
subpart 2. For areas classified under subpart 2 - those

with a 1-hour ozone design value at or above 0.121 ppm - the
classifications set forth in subpart 2 (marginal, m oderate,

etc.) would govern part D SIPs for the 8-hour ozone

standard, with each area ’s classification determined by a

modified version of the subpart 2 classification ta ble
containing 1-hour design values and translated 8-ho ur
design values for each classification. The NSR per mitting
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requirements for the 8-hour ozone standard necessar ily

follow from the classification scheme chosen under the
terms of subpart 1 and subpart 2. We did not propo se
specific regulatory language for implementation of NSR
under the 8-hour NAAQS. However, we indicated that we
intended to revise the nonattainment NSR regulation s to be
consistent with the rule for implementing the 8-hou r ozone

NAAQS (68 FR 32844).
Concerning CO, in 1996 we proposed the following:
J Major stationary source threshold of 50 tpy for
serious nonattainment areas in which the Administra tor
has determined that stationary sources are signific ant
contributors to CO levels,
. Significant emission rate of 50 tpy for serious
nonattainment areas in which the Administrator has
determined that stationary sources are significant
contributors to CO levels.

Concerning PM 19, in 1996, we proposed to amend our

nonattainment NSR regulations to incorporate requir ements

of the 1990 CAA Amendments and establish significan t

emission rates. Specifically, we proposed the foll owing:

56. Major stationary source threshold of 100 tpy PM 10 OfF
any specific PM 10 precursor in moderate PM 10
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nonattainment areas,

57. Major stationary source threshold of 70 tpy PM 10 Or any
specific PM 1o precursor in serious PM 10 honattainment
areas, and

58. Significant emission rate of 15 tpy PM 10and 40 tpy PM 1o
precursors.

b. Proposed changes to criteria for emission reduc tion

credits from shutdowns and curtailments
In 1996 we proposed to revise the regulations limit ing

offsets from emissions reductions due to shutting d own an
existing source or curtailing production or operati ng hours
below baseline levels ( “shutdowns/curtailments ”). The prior
regulations at §51.165(a)(3)(ii)(C) provided that such

emissions reductions could be used as offsets if th e State

lacked an approved attainment demonstration, unless the

shutdown/curtailment occurred after the date the ne w source
permit application was filed or the applicant could

establish that the proposed new source is a replace ment for

the shutdown/curtailed source. We proposed to revi se the

existing provisions for crediting emissions reducti ons by
restructuring existing §51.165(a)(3)(ii)(C)(1) and (2) for

clarity without changing the current requirements t herein.

[See proposed §51.165 (a)(3)(i))(C)(1) through (4)]. We
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also proposed substantive revisions in two alternat ives

that would ease, under certain circumstances, the e xisting
restrictions on the use of emission reduction credi ts from
source shutdowns and curtailments as offsets. We e xplained
that easing the restrictions may be warranted by th e 1990
CAA Amendments, in which Congress significantly rew orked
the attainment planning requirements of part D of t itle |

of the CAA such that an approved attainment demonst ration

is

unnecessary.

The revised CAA emphasizes the emission inventory a S
the first requirement in planning, includes new pro visions
keyed to the inventory requirements, and mandates s everal
adverse consequences for States that fail to meet t he
planning or emissions reductions requirements relat ed to
inventories. % 1n 1993, we issued a policy memorandum
addressing the use of shutdown credits for offsets in ozone
nonattainment areas and areas in the OTR in light o f the
new statutory requirements. % According to our longstanding

" For a complete discussion of how the 1990 CAA Amendments attainment
planning requirements relate to shutdown/curtailment credits (61 FR 38311; July 23,
1996).

%% Use of Shutdown Credits for Offsets, July 21, 1993, John S. Seitz, Director,
Office of Air Quality Planning and Standards.
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policy, we emphasized that sources may use emission

reduction credits generated from shutdowns and curt
as offsets if the State continues to include the em

in the emissions inventory for attainment demonstra
RFP milestone purposes. We proposed two alternativ
revise the regulations that limit a source

emissions reductions as offsets if the reductions w
achieved by shutting down an existing emissions uni
curtailing production or operating hours of a unit
(shutdowns/curtailments).

Under Alternative 1, we proposed to allow emis
reductions from shutdowns and curtailments from sou
located in ozone nonattainment areas that lack an E
approved attainment demonstration to be used as off
netting credits, if the emissions reductions occur
November 15, 1990 and the area is current with part
nonattainment planning requirements. See proposed
§51.165(a)(3)(ii)(C)(5) and (6) [Alternative 1]. Pr
Alternative 2 generally would have allowed emission
reductions from source shutdowns and source curtail
all nonattainment areas and for all pollutants to b
as offsets or netting credits when such reductions

after the base year of the emissions inventory for
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pollutant. See proposed §51.165(a)(3)(ii)(C)(5)
[Alternative 2]. The 1996 proposal retained the pr

that the permitting authority may consider the shut
curtailment to have occurred after the date of its

recent emissions inventory if the inventory explici
includes as current existing emissions the emission

such previously shutdown or curtailed sources.

c. Proposed changes to revise the construction ban

ovision
down or
most

tly

s from

provisions

On July 23, 1996, we proposed to revise
incorporate changes made by the 1990 CAA Amendments
to the applicability of construction bans. Under t
Amendments, section 110(a)(2)(1) of the CAA require
place certain areas under a federally imposed const
moratorium (ban) that prohibited the construction o
modified major stationary sources in nonattainment
where the State failed to have an implementation pl
meeting all of the requirements of part D. The 199
Amendments removed these provisions from the CAA.
in section 110(n)(3) of the CAA (Savings Clause), t
CAA Amendments retained the prohibition in cases wh
was applied prior to the 1990 CAA Amendments based

finding by the Administrator that the area: (1) lac
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adequate NSR permitting program (as required by

section 172(b)(6) of the 1977 CAA); or (2) the Stat e plan
failed to achieve the timely attainment of the NAAQ SforSO ,
by December 31, 1982. All other construction bans pursuant

to section 110(a)(2)(l) are lifted as a result of t he new
statutory provision. This includes previously impo sed
construction bans based upon a finding that the pla n for

the area did not demonstrate timely attainment and
maintenance of the ozone or CO NAAQS. In accordanc e with
the amended section 110(n)(3) of the CAA, any remai ning

construction ban continues in effect until the

Administrator determines that the SIP meets either the
amended part D permit requirements, or the requirem ents
under subpart 5 of part D for attainment of the NAA QS for

SQ, as applicable.

We note that §52.24(k) was not retained in our proposed

rule text. However, the preamble did not in any ma nner
indicate that EPA believed that NSR permits complyi ng with
appendix S were not required during the SIP develop ment

period where necessary. To clarify our intent, our

proposed 8-hour ozone NAAQS implementation rule exp lained
that §52.24(k) remained in effect and would be retained. In
that action, we also proposed that we would revise §52.24(k)
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to reflect the changes in the 1990 CAA Amendments ( 68 FR

32846). The prior language at section 52.24(Kk) all owed
States to issue permits under appendix S for a maxi mum
period of 18 months after designation. After this time, if
the nonattainment area did not have an approved par t D NSR
permit program, the construction ban would apply. However,
the 1990 CAA Amendments to the construction ban pro visions
altered the provisions of the construction ban such that it
would not apply when a State lacked an approved par t D NSR
program in the future. Thus, the 1990 CAA Amendmen ts
supersede that portion of prior §52.24 dealing with the
construction ban but leave unaltered the requiremen t that
appendix S continues to apply through §52.24(k). We

explained that we have interpreted this language to allow
States or EPA to issue permits under appendix S fro m
designation to approval even if the time period bet ween
designation and approval exceeds 18 months, and pro posed to

revise  §52.24(k) to properly reflect this interpretation.

We also proposed regulatory text to reflect the

revisions to CAA section 173(a)(4). Before the State can
issue a nonattainment major NSR permit, the reviewi ng
authority must first find pursuant to section 173(a )(4)

that the "Administrator has not determined that the
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applicable implementation plan is not being adequat
implemented for the nonattainment area” in accordan
the requirements of part D. We stated our intent t
this determination by sending a letter to the permi
authority, and publishing a subsequent action in th

Federal Register , but we solicited comment on the need to

undertake notice-and-comment procedures before taki
action.
Section 113(a)(5) of the CAA provides that EPA may
issue an order prohibiting the construction or modi
of any major stationary source in any area, includi
attainment area, where the Administrator finds that
State is not in compliance with the NSR requirement
Specifically, EPA may issue an order under
section 113(a)(5) banning construction in an area w
the Administrator finds that a State is not acting
compliance with any requirement or prohibition of t
relating to construction of new sources or the modi
of existing sources. To codify the requirements of
113(a)(5), we proposed new language in §52.24(c).
We proposed to remove the transition provisions und
existing §52.24(c) and (g). These paragraphs were proposed

to be removed because they were originally designed
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clarify the applicable requirements for permits iss

ued

prior to the initial SIP revisions required by the 1977 CAA
Amendments.

In addition to the significant changes already
discussed, we proposed several minor changes to §52.24.
These minor changes included: (1) the addition of
requirements applicable to transport regions; (2) t he
inclusion of requirements applicable to criteria po llutant
precursors; (3) incorporation of the definitions pr oposed
in §51.165(a); (4) revisions to the language at
§52.24(h)(2); and (5) revisions to §52.24()).
d. Proposed changes on applicability of appendix S and the
transitional NSR program

On June 2, 2003 (68 FR 32802), we explained
implementation of the major NSR program under the 8 -hour
ozone NAAQS during the SIP development period, and proposed
flexible NSR requirements for areas that expected t 0 attain
the 8-hour NAAQS within 3 years after designation. We
stated that the existing regulation codified at 40 CFR
§52.24(k) requires that permits be issued in complia nce with
appendix S during this time, and that a State would have to
continue implementing part D nonattainment requirem ents

under appendix S unless the source was eligible for
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flexibility under section VI of the appendix (68 FR
48).

Our June 2, 2003 proposal would limit the
circumstances under which section VI of appendix S
(68 FR 32844). Under the existing regulatory struc
section VI, major new sources and major modificatio
located in nonattainment areas for which the attain
date has not yet passed may avoid the requirement t
with LAER and obtain source-specific offsets if the

emissions will not interfere with an area

32846-

applies
ture of
ns

ment

o comply
new

’s ability to reach

attainment by its attainment date. Because we beli eved
that most new emissions in 8-hour nonattainment are as would
generally not meet this criteria of non-interferenc e, we
proposed to apply section VI only in areas that qua lify for

a “transitional classification ” (68 FR 32846). Accordingly,

we called this revised section VI the Transitional NSR
Program. We proposed that the program would apply only in
nonattainment areas that: (1) are attaining the 1-h our
NAAQS; (2) are subject to subpart 1 (rather than su bpart 2)
of part D of title I; (3) for which the State submi tted an
attainment plan by April 15, 2004 that demonstrates

attainment within 3 years after designation; (4) an d for
which the State submitted an attainment plan contai ning any
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additional local control measures needed for attain
the 8-hour standard (68 FR 32847). We also propose
the sources using section VI would be required to c
with BACT.

On August 6, 2003 (68 FR 46536), we solicited comme
on additional options for implementing major NSR un
8-hour NAAQS, including a major rewrite of appendix
would include the proposed changes to section VI.
solicited comment on two alternatives to appendix S
implementing NSR in newly designated nonattainment
during the transitional SIP development period. On
alternative was a Federal part D NSR regulatory pro
major new and modified sources, to be codified at 4
§52.10, under which EPA would be responsible for per
unless a State took delegation of the program. The

alternative was application of the Federal PSD prog

40 CFR §52.21 in such newly designated nonattainment areas.

Commenters stated that neither of those alternative
sufficiently developed for public comment, and we h
pursued them further.

One other proposal affects appendix S applicability
In 1978 (43 FR 26408; June 19, 1978) and 1979 (44 F

January 16, 1979), we proposed that applicability u
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and appendix S respectively be based on uncontrolle
emissions, but sources would be exempt from control
requirements unless the increase in allowable emiss
at least 50 tpy, 1,000 pounds per day, or 100 pound
hour. The U.S. Court of Appeals for the District o
Columbia Circuit, however, ruled that major source
applicability should be based on potential to emit,

than uncontrolled emissions. Alabama Power Co. v.
606 F.2d 1068 (D.C. Circuit, 1979), amended 636 F.3
356-57 (D.C. Circuit, 1980). The court also ruled

had exceeded its authority in establishing the 50 t
exemption and remanded the exemption for reconsider
In response, we proposed removing the 50 tpy exempt
the PSD rules and appendix S in the 1979 Notice of
Rulemaking (NPRM) (44 FR 51930). We finalized thes
changes in 1980, but we inadvertently did not remov
change in all the places in appendix S where it was
located, specifically footnotes 5 and 8 to IV.D.

e. Proposed changes to identify
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NQ® as an ozone precursor

in attainment and unclassifiable areas

Currently, only VOCs are expressly regulated as 0zo

precursors under the PSD regulations. Recognizing

of NQ in ozone formation and transport, we proposed to
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amend our PSD regulations to expressly include NQ as an

ozone precursor in attainment and unclassifiable ar eas.
Moreover, we proposed to require States to modify t heir
existing programs to include NQ as an ozone precursor in

these areas (68 FR 32846).

B. Summary of final rule and legal basis

1. Final action and legal basis for changes to inc orporate

the 1990 CAA Amendments

a. Final changes to incorporate the 1990 CAA Amend ments
In today ’s final action, we revised §51.165 and
appendix S to incorporate the major stationary sour ce
thresholds, significant emission rates, and offset ratios
for sources of ozone precursors pursuant to part D, subpart
1 and subpart 2 of title | of the 1990 CAA Amendmen ts.
[See §51.165(a)(1)(iv), (a)(1)(v), (@)(1)(X), (a)(8), (a) 9)
and section 1. A. 4, 5, and 10 and section IV.G an d H of
appendix S.] Accordingly, consistent with statutor y
requirements and the final rules in 40 CFR part 51, subpart
X (Provisions for Implementation of 8-hour Ozone NA AQS),
today ’s final rules in §51.165 require States ’part D NSR
SIPs implementing the 8-hour ozone standard to incl ude
provisions meeting subpart 1 of part D of the CAA, and
subpart 2 as applicable, based on the area ’s classification.
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(We note 40 CFR part 51, subpart X includes the spe cific

provisions for determining whether an area is desig nated
and classified under subpart 1 or subpart 2 and the se rules
are explained in the preamble to those final rules at 69 FR
23954.) Also, appendix S requires States or EPA to issue
permits during the SIP development period consisten t with
these requirements. Specifically, under subpart 1, the
major stationary source threshold is 100 tpy, and a n offset
ratio of at least 1:1 applies. Under subpart 2, th e major
stationary source threshold ranges from 10 to 100 t py,
depending on the classification of the nonattainmen t area
in which the source is located. The applicable off set

ratios range from 1:1 to 1:5, also depending on the
classification of the nonattainment area in which t he
source is located.

We also finalized as proposed in 1996 and 2003 that

the NSR requirements applicable to major stationary sources
of VOC (including provisions regarding major modifi cations,
significant emission rates, and offsets) apply to NQ
emissions. These requirements apply in all 8-hour ozone
nonattainment areas, including subpart 1 and subpar t2

areas. These requirements apply except where the

Administrator determines, according to the standard S set
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forth in section 182(f), that NQ requirements for major
stationary sources, including nonattainment major N SR
requirements, would not apply or would be limited ( “NQ
waiver ”). [See §51.165(a)(8) and appendix S.] According to
§51.913(c), a section 182(f) NQ exemption granted under the
1-hour ozone standard does not relieve the area fro m any
requirements under the 8-hour ozone standard, inclu ding
nonattainment major NSR for major stationary source sof NQ.
We discuss whether a NQ waiver under section 182(f) applies
in a particular area and the effects of NQ waivers on RACT
in section 1V.H. of this preamble.

We are not taking final action to implement the
special modification provisions at CAA sections 182 (©),

(d), and (e) for serious, severe, and extreme ozone

nonattainment areas at this time. We are evaluatin g
additional issues related to implementation of thes e
requirements and anticipate taking final action in the
future.

As proposed on July 23, 1996 (61 FR 38250), we have
incorporated requirements in part D of title | of t he 1990
CAA Amendments for CO. [See §51.165(a)(1)(iv)(A)(1 )(v )and

(@)(1)(x)(D) and appendix S.]
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We have also made final changes to incorporate the

requirements of the 1990 CAA Amendments concerning PMo
nonattainment areas. Specifically, we have promulg ated as
proposed in 1996 the major stationary source thresh olds and
significant emission rates for PM 10 In PM 10 nonattainment
areas. [See §51.165(a)(1)(iv)(A)(1)(vi ~)and (8)(1)(x). See

also appendix S at 1l.A.4.(i)(a)(6 _)and1L.A.4.(i).] We

have not taken final action on our 1996 proposed ru les for
PMy precursors. Instead, we plan to propose regulatio ns
concerning PM precursors as part of the PM 25 NAAQS
implementation rule. We also plan to address requi rements

for stationary sources of PM in that action.

b. Legal basis for changes to incorporate the 1990 CAA

Amendments

In areas not meeting health-based NAAQS and in the

OTR, the major NSR program is implemented under the

requirements of section 110(a)(2)(C) and part D of title |
of the CAA. Subpart 1 of part D of title | contain S
general requirements for nonattainment areas for an y

criteria pollutant. Subpart 2 contains provisions

specifically for ozone nonattainment areas. Subpar t3
contains provisions specifically for CO nonattainme nt
areas. Subpart 4 contains provisions specifically for PM 19
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nonattainment areas. On July 23, 1996 (61 FR 38250 ), we
proposed changes to §51.165 and appendix S to incorporate
requirements in part D of title | of the 1990 CAA
Amendments for ozone, CO, and PM 10 honattainment areas.

We promulgated a new 8-hour ozone NAAQS on July 18,
1997. We indicated that we anticipated that States would

implement the 8-hour ozone NAAQS under the less

prescriptive subpart 1 requirements. In February 2 001, the
Supreme Court ruled that the statute was ambiguous asto
the relationship of subparts 1 and 2 for purposes o f

implementing the 8-hour ozone NAAQS. In Whitman v.

American Trucking Associations , [631 U.S. 457, 482-86

(2001)], the Supreme Court reviewed EPA ’'s implementation
strategy for the revised 8-hour ozone NAAQS, and re manded
it to EPA to develop a reasonable resolution of the roles

of subparts 1 and 2 in classifying areas for and

implementing the revised ozone standard. On April 30,
2004, we promulgated a final rule to implement the 8-hour
ozone NAAQS (69 FR 23951), in which some nonattainm ent

areas would be regulated under the less restrictive

requirements of subpart 1 and some would be classif ied and
regulated under subpart 2. All ozone nonattainment areas
have now been categorized subpart 1 or subpart 2 ar eas in
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40 CFR part 81. Now that we have designated and cl
nonattainment areas, the NSR program requirements
(including the specific major stationary source thr
significant emission rates, and offset ratios assoc
with each classification) are determined by referen
subpart 1 and subpart 2, as codified in

S through this rulemaking. Thus, as described in f
detail in section V.A.2 of this preamble, we have
incorporated the requirements of the 1990 CAA Amend
for major stationary sources of 0zone precursors in
nonattainment areas as proposed in 1996, and codifi
requirements for the 8-hour standard consistent wit
designation and classification scheme finalized in

hour ozone implementation rule (69 FR 23951) promul

response to Whitman v. American Trucking Associatio

assified
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U.S. 457 (2001).

Concerning CO, section 187(c) of the CAA unambiguou
establishes the major stationary source threshold o
codified today for serious nonattainment areas wher
Administrator has determined that stationary source
contribute significantly. It is also reasonable to
significant emission rate at 50 tpy in those seriou

nonattainment areas where 50 tpy is the major stati
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source threshold. The regulations at
§51.165(a)(1)(iv)(A)(2) require that if a modificati on
itself would constitute a major stationary source, the
modification is subject to major NSR.

Concerning PM 39, section 189 of the CAA unambiguously
establishes the major stationary source threshold a s 70 tpy
in serious nonattainment areas. Also, EPA has the
authority to exempt de minimis  emissions from the reach of

arule. See Alabama Power, 636 F.2d at 360-61.

Previously, EPA has defined the PM 10 Significant emission

rate (that is, de minimis  cut-off level) as at or above 15

tpy for purposes of determining which modifications are
insignificant and thus exempt from PSD review (52 F R 24672,
24694-96; July 1, 1987). We believe it is reasonab le to

use the same significant emission rate in the nonat tainment
NSR program. This is consistent with our past prac tice of
applying the same significant emissions rates for e ach

pollutant in the PSD and nonattainment NSR programs

We also revised appendix S to incorporate the

requirements of the 1990 CAA Amendments to part D o f title

| of the CAA. These changes are necessary to make appendix
S consistent with part D. As we discuss in section V.B.3.b
of this preamble, we have determined that Congress intended
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for permitting equivalent to the part D NSR provisi ons to

apply during the SIP development period through the use of
appendix S (subject to the limited section VI exemp tion).
In light of this determination, there is no reasona ble
basis for declining to implement the NSR requiremen tsin
the 1990 CAA Amendments during that period. % Additionally,

appendix S provides on its face that it is an

interpretation of the NSR permitting rules in 40 CF R
subpart I, including §51.165. Therefore, it is necessary to
have appendix S reflect substantially the same requ irements

as arein §51.165. °” Thus, we proposed to amend appendix S

in this manner in the 1996 NSR proposal. We also a re
mindful of the Supreme Court ’s decision in American Trucking
Associations . Although the decision did not directly

**The 1991 NSR transitional guidance issued to address implementation of the
1990 CAA Amendments acknowledged that appendix S did not contain at that time the
newly enacted part D provisions, and further provided that the new requirements of part
D to title I did not apply until November 15, 1992 for the ozone nonattainment areas;
June 30, 1992, for the PM;( nonattainment areas; and 3 years from designation for most
CO nonattainment areas. NSR Program Transitional Guidance, at A5 (March 11, 1991).
We later clarified that the 1990 CAA Amendments did apply to all permits after those
deadlines passed. NSR Supplemental Program Transitional Guidance on Applicability of
New Part D NSR Requirements at 3 (September 3, 1992).

*"Thus, EPA has typically conformed appendix S to the part D nonattainment
NSR permitting provisions governing SIPs at 40 CFR §51.165 (originally codified at
§51.18) whenever those regulations were revised. See, for example, 45 FR 52676
(August 7, 1980); 47 FR 27554 (June 25, 1982); 49 FR 43210 (October 26, 1984); 54 FR
27274 (June 28, 1989); 57 FR 3941 (February 3, 1992).
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curtailments

address NSR implementation during the SIP developme nt
period, the Court emphasized the importance of crea ting a
role for subpart 2 in implementation of the 8-hour ozone
NAAQS. We believe this suggests the need to create arole
for subpart 2 in appendix S, in contrast to the exc lusive
subpart 1 scheme currently embodied in appendix S.
2. Final action and legal basis for changes to cri teria
for emission reduction credits from shutdowns and
a. Final changes to criteria for emission reductio n
credits from shutdowns and curtailments

The final revisions lift the requirement to have an
approved attainment plan before using preapplicatio n
credits from shutdowns or curtailments as offsets. They
also facilitate the availability of creditable offs ets,
consistent with the requirements of section 173 of the CAA.
We revised the provisions at §51.165(a)(3)(ii)(C) and
appendix S concerning emission reduction credits ge nerated
from shutdowns and curtailments as proposed in Alte rnative
2 of the 1996 proposal, with one exception. We agr ee with

the commenter who found the regulatory term
emissions inventory ” confusing. We have revised

§51.165(a)(3)(C)(1) accordingly, specifying that the
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shutdown or curtailment must have occurred after “the last
day of the base year for the SIP planning process. ” For the
8-hour ozone NAAQS, the base year is 2002. % Additionally,
today ’s final provisions allow a reviewing authority to

consider a prior shutdown or curtailment to have oc curred
“after the last day of the base year if the projecte d

emission inventory used to develop the attainment

demonstration explicitly includes the emissions fro m such
previously shutdown or curtailed emissions unit. ” This
provision is consistent with the previous regulatio n which

also allowed the reviewing authority to treat prior
shutdowns or curtailments as occurring after the da te of
the most recent emissions inventory, but we have mo dified
the regulatory language to clarify the appropriate

emissions inventory. This regulatory language is

consistent with our previous guidance on how emissi on
reduction credits from shutdowns and curtailments a re used
in attainment planning. % The base year inventory includes

% 68 FR 32833. See also “2002 Base Year Emission Inventory SIP Planning: 8-
hr Ozone, PM2.5 and Regional Haze Programs,” U.S. EPA, pg. 1 (November 18, 2002).

9 See 57 FR 13553. After the 1990 CAA Amendments were enacted, 1990 was
the base year for 1-hour ozone NAAQS attainment planning purposes. See 57 FR 13502.
The EPA encouraged States to allow sources to use pre-enactment banked emissions
reductions credits for offsetting purposes. States have been allowed to do so if the
restored credits meet all other offset creditability criteria, and States consider such credits
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actual emissions from existing sources and would no t

reflect emissions from units that were shutdown or

curtailed before the base year, as these emissions are not
"in the air." To the extent that these emission re duction
credits are considered available for use as offsets and are
thus “in the air ” for purposes of demonstrating attainment,

they must be included in the projected emissions in ventory
used in the attainment demonstration along with oth er
growth in emissions over the base year inventory. This
step assures that emissions from shutdown and curta iled
units are accounted for in attainment planning. 100 As with
the prior rules, reviewing authorities thus retain the
ability to consider a prior shutdown or curtailment to have
occurred after the last day of the base year if emi ssions
from the shutdown or curtailment are accounted for in the
attainment demonstration. However, in no event may credit

as part of the attainment emissions inventory when developing their post-enactment
attainment demonstration.

100 . . .. . .
For a discussion of emission inventories for the 8-hour ozone standard, see

our emission inventory guidance, "Emissions Inventory Guidance for Implementation of
Ozone and Particulate Matter National Ambient Air Quality Standards (NAAQS) and
Regional Haze Regulations - Final," at
http://www.epa.gov/ttn/chief/eidocs/eiguid/index.html. For a discussion of emission
projections used in attainment demonstrations, see Emission Inventory Improvement
Program, Volume X, Emission Projections, December 1999, available at
http://www.epa.gov/ttn/chief/eiip/techreport/.
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be given for shutdowns that occurred before August
a provision carried over from the previous regulati
The other changes to the proposed rule text also ar
nonsubstantive and instead clarify the restrictions
credits from shutdowns or curtailments. Specifical
proposed rule retained the requirement for an appro
attainment demonstration, but made that requirement
inapplicable where the credits occurred after the |
of the base year for the SIP planning process or wh
were included in the most recent emissions inventor
final rule recognizes there is no requirement for a
approved attainment demonstration in those circumst
and thus deletes the reference to that former requi
We note that the requirements for emissions reducti
used as offsets and for netting differ from those f
emission reduction credits used for RFP and ROP. S
IV.E.14. of this preamble discusses requirements fo
emission reduction credits used for RFP and ROP. F
more detailed discussion of emission reduction cred
offsets and netting under the 8-hour ozone NAAQS, s
section V.D.5. of this preamble.

b. Legal basis for changes to criteria for emissio
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The revisions to the rules governing use of emissio
reductions from shutdowns/curtailments as offsets a
warranted by the more detailed attainment planning
sanction provisions of the 1990 CAA Amendments. Th
provisions specifically address air quality concern
nonattainment areas lacking EPA-approved attainment
demonstrations. As a threshold matter, we note tha
section 173 does not mandate the prior restrictions
shutdown credits, specifically, the requirement to
approved attainment demonstration. (See 48 FR 3874
38751; August 25, 1983). Rather, in promulgating t
restrictions in 1989, EPA recognized that it had a
degree of discretion under the CAA to shape impleme
regulations, as well as the need to exercise that
discretion such that offsets are consistent with RF
required in CAA section 173. (See 54 FR 27286, 272
28, 1989). Originally, EPA believed that areas with
approved attainment demonstrations lacked adequate
safeguards to ensure that shutdown/curtailment cred
would be consistent with RFP. We thus subjected th
areas to more restrictive requirements to ensure a
between the new source and the source being

shutdown/curtailed (that is, shutdown/ curtailment
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occur after application for a new or modified major source
is filed).

The 1990 CAA Amendments changed the considerations

involved. As discussed above, for areas subject to subpart
2, Congress emphasized the emission inventory requi rement
in section 172(c)(3) as a fundamental tool in air q uality
planning. Congress also added new provisions keyed to the

inventory requirement, including specific reduction

strategies and “milestones ” that measure progress toward
attainment from the base year emissions inventory o r
subsequent revised inventories. Where the emission

reduction credits pre-date the base year, State and local

agencies must include the credits from the

shutdown/curtailment in the projected emissions inv entory
used to develop the attainment demonstration. Subp art 4

sets forth specific reduction strategies and milest ones for
attainment of the PM 10 Standards. Additionally, there are

now several adverse consequences where States fall to meet
the planning or emissions reductions requirements o f the
CAA. For example, the CAA contains mandatory incre ased new

source offset sanctions at a 2:1 ratio where the
Administrator finds that a State failed to submit a

required attainment demonstration. In areas that a re
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subject to subpart 2 and subpart 4, failure to atta

air quality standard by the attainment deadline res
the area being bumped up to a higher classification
Additional regulatory requirements are imposed as a
of the higher classification. These statutory chan
justify shifting the focus of the current regulatio
individual offset transactions between a specific n
source and shutdown source and towards a systemic a
Considering the changes to the 1990 CAA Amendments,
believe that continuing the prohibition on the use
shutdown/curtailment credits generated where there
approved attainment demonstration is not warranted.
believe that use of emission reduction credits from
shutdowns/curtailments will be consistent with RFP
attainment under CAA section 173, even in the absen
approved attainment demonstration, if they occur af
last day of the base year for the SIP planning proc
are included in the projected emissions inventory u
develop the attainment demonstration. From an air
planning perspective, emissions from the shutdown s
actually impacted the measurements of air quality u
determining the nonattainment status of an area.

Subsequently, emissions reductions from such source
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shutdowns/curtailments are actual emissions reducti ons, and
their use as emission offsets at a ratio of 1:1 or greater
is consistent with RFP towards improved air quality as set
forth in CAA section 173(a)(1)(A).

3. Final action and legal basis for changes to the

construction ban provisions

a. Final action for changes to the construction ba n

provisions

We are promulgating final changes to §52.24 to

implement the construction ban provisions and other

changes, as proposed in 1996 and 2003. 101 We believe these
changes are beneficial to conform the regulatory te xt with
the requirements that apply under the 1990 CAA Amen dments.
As noted in our June 2003 proposal, we are retainin g
the provision in §52.24(Kk) that specifies that appendix S
governs permits to construct and operate applied fo r during
the SIP development period. Although the regulator y text
proposed in 1996 omitted §52.24(k), the 1996 preamble also
explained that the changes to §52.24 were intended only to
update and clarify the regulation with regard to th e
changes to the construction ban made by the 1990 CA A

191 We note that we are changing the cross-reference in §52.24(f) to “§51.165"

instead of the definitions section at §51.165(a), to ensure that all of the provisions of
§51.165 apply in interpreting the terms of §52.24.
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Amendments. (61 FR 38250, 38305). The preamble did not in
any manner indicate that EPA believed that NSR perm its
complying with appendix S were not required during the SIP
development period where necessary. Additionally, it did
not contemplate nonattainment major NSR permitting in light
of the situation that today ’s final action addresses, which
is the need to permit nonattainment area sources du ring a
transition period in which a substantial number of new
nonattainment areas are being created. Therefore, we are
retaining §52.24(k).

As we proposed in the 8-hour ozone NAAQS
implementation rule (68 FR 32846), we made one chan ge to
the regulatory language in §52.24(k). The previous language
at §52.24(k) only allowed States to issue permits under
appendix S for a maximum period of 18 months after
designation. This language was consistent with the
previous SIP development period and construction ba n under
the 1977 CAA, which no longer apply under the 1990 CAA
Amendments. We have revised §52.24(Kk) to allow States to
issue permits under appendix S from designation unt il the
SIP is approved, even if this exceeds 18 months. A swe
noted in our proposal, this change implements the r emoval
of the construction ban from the 1990 CAA Amendment sandis
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consistent with our 1991 policy memo, “New Source Review
(NSR) Program Transitional Guidance," John S. Seitz , March
11, 1991.

b. Legal basis for changes to the construction ban

provisions

Section 110(a)(2)(c) of the CAA establishes a gener al
duty on States to include a program in their SIP th at

regulates the modification and construction of any

stationary source as necessary to assure that the N AAQS are
achieved. This general duty, often referred to as “minor
NSR,” exists during all periods, including before a Stat e

has an approved part D NSR permit program.
Section 110(a)(2)(c) of the CAA does not define
specific requirements States must follow for issuin g major

source permits during the interim period between

nonattainment designation and EPA approval of a par tD
nonattainment NSR SIP ( “interim period ”). However, EPA 'S
regulations at §52.24(Kk) require States to follow EPA ’s
Emission Offset Interpretative Ruling, 40 CFR part 51,

appendix S, during this time.
This approach is consistent with Congressional inte nt,
as indicated in the 1977 CAA Amendments providing f or major

NSR permitting during the SIP development period
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in accordance with appendix S. [See Public Law No. 95-95,
section 129(a), 91 Statute 685 (1977)]. Specifical ly,
Congress enacted a moratorium on construction in an y area

lacking an approved part D NSR SIP, with a delayed

effective date of July 1, 1979. Congress also prov ided
that appendix S, as modified by rule of the Adminis trator,
govern permitting of sources constructing in such a reas
before that date, subject to a limited waiver by th e
Administrator. I1d. ~ 108(b), 129(a). We subsequently

codified the use of appendix S as the interim major NSR

program in 40 CFR §52.24(k), reasoning (in the context of

implementing a delay in the construction ban for th en-
recently designated nonattainment areas) that Congr ess had
provided that appendix S should remain in effect to protect
air quality while State plans were being designed ( 45 FR

65209). When Congress removed the construction ban
[(except as provided in section 110(n)(3)), it left in
place 40 CFR  §52.24(k)], implementing the interim major NSR

program under appendix S.

Accordingly, we have historically recognized that t he
SIP development period provided for in section 172( b)
leaves a gap in part D major NSR permitting and hav e
determined that this gap is to be filled with an in terim
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major NSR program that is substantially similar to the

requirements of part D. This includes the LAER and offset
requirements from part D (57 FR 18070, 18076). App endix S
has been used by EPA and the States as this interim major

NSR program. 102

Our regulations at 40 CFR §52.24(K) require permits
issued during this period to be consistent with the
requirements in appendix S. The continued applicat ion of

appendix S through §52.24(K) is also supported by the

purpose of the CAA, specifically, section 101(b)(1) , “to
protect and enhance the quality of the Nation 's air
resources so as to promote the public health and we Ifare
and the productive capacity of its population. " This
provision was the basis for the original judicial f inding

"2Appendix S was originally promulgated in 1976 to address whether, and to
what extent, new and modified sources would be allowed to construct in nonattainment
areas whose attainment deadlines had already passed, in light of the regulatory
requirement that new or modified sources be disapproved where the source would
interfere with attainment of the NAAQS (41 FR 55524; December 21, 1976). It required,
inter alia, compliance with the LAER and offsetting emissions reductions in excess of the
new source’s emissions. At that time, part D NSR was not part of the CAA.

When the part D NSR provisions were added in the 1977 CAA Amendments,
Congress added the requirement that SIPs contain nonattainment NSR provisions as set
forth in CAA section 173, including LAER and the requirement to either offset the
increase in new source emissions or ensure that emissions fell within a growth allowance.
(The growth allowance provision was repealed in 1990). Additionally, Congress
provided that appendix S, as modified by rule of the Administrator, would govern
preconstruction permitting in areas lacking approved part D SIPs before a construction
ban went into effect, as discussed in more detail above.
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that the CAA imposed an obligation to prevent signi ficant
deterioration in areas that meet the NAAQS, prior t o]
Congress ' enactment of the PSD program at part C of the

CAA.1% This policy of non-degradation applies with even

greater force in areas that fail to meet the NAAQS. Thus,
we believe that an interim major NSR program for th e SIP
development period - as codified at appendix S and updated
to reflect CAA amendments - is supported by section

110(a)(2)(C), section 101(b)(1), Congressional inte nt, and

our gapfilling authority under section 301(a).

4. Final action and legal basis for changes on

applicability of appendix S and the transitional NS R
program
a. Final changes on applicability of appendix S an d the

transitional NSR program

We are not finalizing the transitional NSR program
under section VI of appendix S as proposed, which w ould
have established limited criteria for determining i n which
nonattainment areas section VI could apply. Upon

consideration of public comments, we decided to ret ain the

195 See Alabama Power Co. v. Costle, 636 F.3d 323, 346-047 (D.C. Circuit, 1980)
(discussing Sierra Club v. Ruckelshaus, 344 F. Supp. 253 (D.D.C. 1972), aff'd per curiam
4 ERC 1815 (D.C. Circuit, 1972), aff'd by an equally divided court, sub nom Fri v. Sierra
Club, 412 U.S. 541 (1973).
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original eligibility conditions, but added a proced
requirement that the Administrator determine whethe
section VI applies for a specific situation.

As we noted at 68 FR 32848, on its surface section
could apply in any nonattainment area where the dat
attainment have not passed if the source meets all
applicable SIP emission limitations and would not i
with the area ’s ability to meet its attainment date, without
providing any specific safeguards for such noninter
We noted at proposal, however, that States generall
not be able to show that a nonattainment area would
continue to meet its attainment date if it does not
LAER or offsets to major new sources and major
modifications in the absence of safeguards (68 FR 3

We continue to believe, as stated in the proposal,
that States should not interpret section VI as allo
blanket exemption from LAER and offsets for all maj
sources and major modifications in a given area bef
attainment dates have passed for that area. Howeve
on public comment, we now believe that the program
proposed at 69 FR 32846 is not implementable. As m
commenters noted, the April 15, 2004 deadline for

submission of attainment plans and December 31, 200

390

ural

Vi

es for

nterfere

ference.

y would

apply

2848).

wing a
or new
ore

r, based
as

any



deadline for implementation of all necessary attain ment
controls were impracticable. We agree with the man y
commenters who supported flexible NSR requirements under
section VI for some areas and maintained that attai nment
would not be in jeopardy due to such programs. Whi le we do
not identify any such particular instances in today ’s final
rule, we believe that participation in programs suc h as the
NQ SIP Call and the CAIR (70 FR 25162, May 12, 2005) will
achieve significant emissions reductions across bro ad
geographical areas. Certainly, we want to encourag e
development of programs that address transported ai r
pollution. We recognize that these and other progr ams may
prove to be more effective and practical in assurin g that
there is no interference with an area ’s ability to meet its
attainment deadline than relying on offsets from a single
source.

For these reasons, we have retained the original
eligibility conditions for determining when section Vi
applies, but added a procedural requirement that th e
Administrator provide public notice that section VI applies
for a specific situation. This requirement will ac hieve
the proposal  ’s purpose of assuring that States do not
interpret section VI to provide a broad exemption t o all

391



major new sources and major modifications in any

passed.

appendix S.

nonattainment area for which the attainment date ha S not

We also are taking final action to remove the 50 tp y
exemption from appendix S. As discussed in section V.A.2.f
of this preamble, we proposed this change in 1979 a nd
finalized it in most respects in 1980. However, we
inadvertently did not remove the exemption in all t he
places in appendix S where it was located, specific ally
footnotes 5 and 8 to IV.D. We are now finalizing t he 1979
proposal to the extent it remained incomplete, by r emoving
these last two references to the 50 tpy exemption i n
b. Legal basis for changes to applicability of app endix S
and the transitional NSR program

The legal basis for appendix S itself, including
section VI, is discussed in detail in section V.B.3 b. of
this preamble. We have historically recognized tha t the
SIP development period provided for in section 172( b)
leaves a gap in part D major NSR permitting and hav e
determined that this gap is to be filled with an in terim
major NSR program that is substantially similar to the
requirements of part D, including the LAER and offs et
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requirements from part D, subject to a limited exem
where the attainment deadline will be met (57 FR 18
18076). This interim NSR program has been implemen
date through appendix S.

We also believe that, contrary to objections made b
some commenters, appendix S - and in particular, se
- has not been superseded by the 1990 CAA Amendment
title | of the CAA. In short, appendix S only appl
where a NSR permitting program for the new or revis
is not otherwise in effect, and thus does not repla
part D NSR SIP provisions, as many commenters erron
believed. That is, it applies only in newly design
redesignated nonattainment areas lacking approved p
programs for a new or revised NAAQS, such as the 8-
ozone NAAQS. Thus, the evasion of subpart 2 requir
posited by commenters and the anti-backsliding conc
they raise are not triggered, as nothing in the SIP
replaced. Our detailed response to those comments
forth in section V.C.4. of this preamble.

The section VI exemption, as limited by this final
rule, is consistent with the section 110(a)(2)(C)

requirement that the preconstruction permitting is

implemented  “as necessary to assure that the [NAAQS] are
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achieved. ” We are not adopting the eligibility criteria

assured.

that were proposed to ensure satisfaction of the or iginal
section VI conditions. However, we have added a
requirement that the Administrator determine that s ources
exempted from LAER and offsets under section VI wil | meet
those conditions, in particular, noninterference wi th the
attainment deadline. Section VI also is consistent with
the exercise of our gapfilling authority under sect ion 301,
as informed by the legislative history. That is, a ppendix
S reflects Congressional intent that standards equi valent
to part D govern the issuance of NSR permits, subje cttoa
limited degree of flexibility under conditions wher e
attainment of the NAAQS by the attainment deadline is

The removal of the 50 tpy exemption from appendix S is
based on Alabama Power Co. v. Costle, 636 F.3d 323, 356-57
(D.C. Circuit, 1980), in which the court held that EPA had
exceeded its authority to establish the exemption, as
discussed in more detail in section V.A.2.f. above.
5. Final action and legal basis for changes to ide ntify NO
as an ozone precursor in attainment and unclassifia ble

areas
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a. Final changes to identify NQ as an ozone precursor in

attainment and unclassifiable areas

Our existing PSD regulations in §51.166 and  §52.21

define regulated NSR pollutants, which includes any
pollutant for which we promulgate a NAAQS and any

constituents or precursors for such pollutants as

identified by the Administrator. [See §51.166(b)(49)(i) and

§52.21(b)(50)(i)]. Today, the Administrator is iden

NQ as an ozone precursor in attainment and unclassifia

areas. Accordingly, as proposed, we amended our PS
regulations in §51.166 and  §52.21 to expressly include
as an ozone precursor. Specifically, we have amend
definitions of major stationary source, major modif

significant, and regulated NSR pollutant to include

an ozone precursor. [See §51.166(b)(1)(ii), (b)(2)(ii),
(b)(23), and (b)(49). See also §52.21(b)(1)(ii),
(b)(2)(ii),(b)(23), and (b)(50)]. We have also ame

footnote to §51.166()(5)(i)(e _)and  §52.21(i)(5)(i) to
require sources with a net increase of 100 tpy or m

NQ to perform an ambient impact analysis.

b. Legal basis to identify NQ® as an ozone precursor in

tifying
ble

NG

ed the

ication,

NQ as

nded the

ore of

attainment and unclassifiable areas
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The nonattainment provisions of the CAA, as amended in

1990, recognize NO x @s an ozone precursor; section 182(f) of

the CAA established nonattainment requirements for NQ. The
definition of air pollutant under section 302(g) of the CAA
includes, “...any precursors to the formation of any air

pollutant...” Also, the definition of regulated NS R
pollutant in §51.166 and  §52.21 specifically recognizes that

a regulated NSR pollutant is “any pollutant for which a

national ambient air quality standard has been prom ulgated
and any constituents or precursors for such polluta nt
identified by the Administrator (e.g., volatile org anic

compounds are precursors for ozone). ”

The EPA has recognized NQ as an ozone precursor in
several national rules because of its contribution to ozone
transport and the ozone nonattainment problem. The EPA’s
recognition of NQ as an ozone precursor is supported by
scientific studies, which have long recognized the role of
NQ in ozone formation and transport. 104" Such formation and

transport is not limited to nonattainment areas.
Therefore, we believe NQ should be treated consistently as

an ozone precursor in both our PSD and nonattainmen t NSR

14 See 68 FR 32805-06, 32840, footnote 58 (discussing national rules for
controlling VOC and NOy emissions); and 68 FR 32840 footnote 57.
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regulations. For these reasons we have promulgate d final
regulations providing that NQ is an ozone precursor in
attainment areas.
6. Final changes and legal basis for changes to em ission
offset provisions of appendix S
a. Final changes to emission offset provisions of a ppendix
S

We are revising certain provisions in appendix S to
reflect requirements of the 1990 CAA Amendments con cerning
offsets and RFP. Specifically, we have conformed a ppendix
S at IV.D. to the 1990 CAA Amendments by replacing the
interim policy on offsetting emissions with the sta tutory
language at section 173(c)(1). We also have remove d the
language concerning reasonable progress in section IV.E. of
appendix S and replaced it with the statutory requi rements
at 173(a)(1)(A).

Also, we note that the definition of net emissions
increase at §51.165(a)(1)(vi)(E) requires that a decrease in
actual emissions is creditable only to the extent t hat the
State has not relied on it in demonstrating attainm ent or
RFP. This requirement has never been codified in a ppendix
S. However, the 1990 CAA Amendments at sections 17 2(b)(1)
and 182 codifies the requirements concerning RFP. State
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and local agencies should consider the effect of cr editable
decreases from permitting under appendix S in their
planning for demonstrating attainment and RFP.

We are also restating our policy on offsets from

resource recovery facilities under appendix S. App endix S
at IV.B.(i) exempts resource recovery facilities fr om
permitting under certain circumstances. Our 1988 p olicy
memo indicates that as a matter of policy, EPA no | onger
adheres to the offset exemption for resource recove ry
facilities in appendix S. 105 As we did not propose to

change this provision, we are not revising the fina I rules
today regarding resource recovery facilities. Howe ver, we
plan to remove this exemption in a future rulemakin g.

b. Legal basis for changes to emission offset prov isions
of appendix S

Because we have not revised the regulatory text in

appendix S since the latest revision to the statute , the
1990 CAA Amendments provisions limiting the use of offsets
are not explicitly included in appendix S. Nonethe less,

these requirements apply to sources permitted using

appendix S because appendix S is intended to reflec t the

195 See Emission Offset Exemptions for Resource Recovery Facilities from
Gerald A. Emison, Director, Office of Air Quality Planning and Standards, December 28,
1988.
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173(a)(1)(A).

same offset requirements contained in part D of the CAA.
These provisions relate to offsets and RFP.

We are revising appendix S to incorporate the
statutory restrictions on offsets and remove the ex isting
regulatory text that is outdated. The 1977 CAA is silent
concerning the location of offsetting emissions. A s we
noted in footnote 9 to section 1V.D. of appendix S, in the
absence of specific statutory language, we develope d an
interim policy on offset locations. The 1990 CAA
Amendments at section 173(c)(1), however, placed sp ecific
limits on the location of offsets and therefore sup erceded
the interim policy in appendix S. Accordingly, we
conformed appendix S at IV.D. to the 1990 CAA Amend ments by
replacing the interim policy on offsetting emission s with
the statutory language at section 173(c)(1).

Appendix S at section IV.E. contains provisions
regarding the relationship between offsets, reasona ble
progress towards attainment, and RFP. Under the 19 90 CAA
Amendments, section 173(a)(1)(A) was revised to set forth
the extent to which offsets must represent RFP, as defined
in section 171. Therefore, we removed the language
concerning reasonable progress in section IV.E. of appendix
S and replaced it with the statutory requirements a t
C. Comments and responses
1. Comments on proposed changes to incorporate the 1990
CAA Amendments

In today ’s final action, we have revised §51.165 and
appendix S to incorporate the major stationary sour ce
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thresholds, significant emission rates, and offset ratios

pursuant to part D of title | of the 1990 CAA Amend ments
for major stationary sources of ozone precursors. As we
noted in section V.A.2.a. of this preamble, now tha t the
designations and classifications have been made, th e
provisions of subpart 1 and subpart 2 determine the NSR
program requirements. Those requirements are codif ied in
this rulemaking. For a summary of comments and res ponses
related to when subpart 1 or subpart 2 applies, ple ase see

the preamble to those final rules at 69 FR 23961.

Commenters on both the 1996 and 2003 proposals
generally supported applying the nonattainment majo r NSR
requirements applicable to major stationary sources of VOC

(including provisions regarding major modifications :

significant emission rates, and offsets) to NQ emissions,
except where the Administrator determines pursuant to
section 182(f) that nox requirements for major stationary

sources, including NSR requirements, would not appl y or
would be limited ( “NQ waiver ). A few commenters opposed
waivers under section 182(f) for exemptions from NQ
requirements, due to their effect on NO x emissions in

downwind States.
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We agree with the commenters supporting

preamble.

NQ as an ozone

precursor for nonattainment major NSR applicability , and
have retained it in the final rule. We note that w hether a
NQ waiver applies in a particular area and the effects of
NQ waivers on RACT are discussed in section IV.H. of this
2. Comments on proposed revisions to criteria for emission
reduction credits from shutdown and curtailments

Many commenters generally supported EPA ’'s conclusion
that emission reduction credits from shutdowns and
curtailments can be used for NSR offsets. These co mmenters
believed the safeguards in the 1990 CAA Amendments
justified removing the previous requirement for an approved
attainment plan before such credits can be used as offsets.
One commenter opposed lifting the restrictions, bel ieving
that the cited 1990 CAA Amendment provisions, inclu ding
submittal of SIP attainment demonstrations, have no t been
implemented.

While no commenters supported the adoption of
Alternative 1 exclusively, a few commenters support ed both
proposed Alternatives. However, many commenters st rongly
supported Alternative 2. These commenters asserted that
the safeguards in the 1990 CAA Amendments address p rogress
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in nonattainment areas and that an approved attainm
demonstration is no longer necessary to ensure
shutdown/curtailment credits are accounted for in t
attainment demonstration. These commenters also be
Alternative 2 was more flexible and would encourage
banking programs. Many commenters believed that St
agencies would be unable to meet the deadlines in
Alternative 1. They also believed that Alternative
unnecessarily restrictive, and would cause confusio

We agree with the commenters who supported Alternat
2. We have promulgated final regulations that allo
emission reduction credits to be used as offsets in
absence of an approved attainment demonstration, pr
that these emission reduction credits were generate
shutdowns or curtailments that are included in the
year emission inventory as current actual emissions

One commenter stated that the regulatory language
concerning the “most recent emissions inventory
confusing. The commenter believed this language co
mistaken to mean that the base year would continue
shift. The commenter noted that it would be more a
to state that the base year emissions inventory is

starting point and all creditable emissions reducti
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have been reported in the base year inventory or a

subsequent emissions inventory. We agree with the

commenter that the terminology “most recent emissions

inventory ” is confusing and have revised §51.165(a)(3)(C)(1)
accordingly, specifying the cutoff date as “the last day of
the base year if the projected emissions inventory used to
develop the attainment demonstration explicitly inc ludes
the emissions from such previously shutdown or curt ailed
emission units. ” As we discussed in section V.B.2.a. of

this preamble, this regulatory language is consiste nt with
our previous guidance on how emission reduction cre dits
from shutdowns and curtailments are used in attainm ent
planning. Most importantly, it assures that emissi ons from

shutdown and curtailed units are accounted for in
attainment planning.

We disagree with the commenter who opposed the

revisions. Since the submission of this comment in 1997,
States have made substantial progress in implementi ng the
1990 CAA Amendments. This progress includes submit ting the
required inventories to which attainment planning i s keyed,
along with the required attainment demonstrations. 106 we

1% Of the 135 areas designated as nonattainment for the 1-hour ozone NAAQS in
1991, 69 have been redesignated as attainment. See
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believe that implementation of the 1990 CAA Amendme
date supports the conclusion that emission inventor
been effective in attainment planning, and will con

be effective in implementing the 8-hour standard.
Therefore, we disagree with the commenter that the
Amendments do not justify the revisions due to inad
implementation.

3. Comments on construction ban provisions

We received comments on the following procedural
issue. In the proposal, we stated our intent to is
determinations of inadequate SIP implementation und
section 173(a)(4) by letter, followed by publicatio

Federal Register , and explained that such determinations

would result in a prohibition on construction in th
pursuant to that provision (61 FR 38305). We also
solicited comment on whether an opportunity for pub
notice and comment should be provided. A few State
commenters believed that EPA should provide such no

comment, but did not state a basis for their positi

nts to
ies have

tinue to

1990 CAA

equate

sue

er

n in the

€ area

lic

tice and

on.

http://www.epa.gov/oar/oagps/greenbk/onsum?2.html. Of the 55 nonattainment areas with
classifications of moderate and higher that were required to submit SIPs and attainment
demonstrations, all but 4 have an approved SIP or have requested redesignation to

attainment.
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The text of
of section 173(a)(4) and did not include a provisio
process to be used for issuing a determination of
inadequate SIP implementation. We have finalized
§52.24(b)in substantially the same form as we propos
Agency is still considering the appropriate process
in issuing a determination under CAA section 173(a)

4. Comments on applicability of appendix S and the

§52.24(b) as proposed tracked the language

n on the

ed. The

to use

(4).

transitional program

Many commenters opposed our proposed Transitional N
Program, stating that it would not be protective of
quality. Many other commenters supported the propo
program, believing that it would provide needed fle
and would not interfere with achieving attainment.
commenters, including some who supported the Transi
Program, believed the schedule for submitting attai
plans and control requirements was impracticable.
commenters opposed the Transitional NSR Program on
grounds, arguing that section VI does not authorize
flexibility or that appendix S has been superseded
entirety by various sections of the CAA.

We agree with commenters that the schedule in the

proposed rule for submitting attainment plans to be
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eligible for Transitional NSR was impracticable. O n the

other hand, however, we do agree with the many comm enters
who urged us to provide flexible NSR requirements f or some
areas. While we have not promulgated specific crit eria for
when such flexibility would apply, we have promulga ted

final regulations specifying that section VI applie S where
the original conditions are met (that is, the attai nment
deadline has not passed, the source would not inter fere
with attainment by the deadline, and the source mee ts all
applicable SIP emissions limitations) and the Admin istrator
has determined and provided public notice that sect ion VI
applies.

Regarding the objections to our legal authority to
implement flexible NSR under appendix S, some comme nters

argued that the section VI exemption is potentially

applicable only where an attainment date for the se condary
standards has not yet passed. However, this commen t
ignores the plain language of section VI, which ref erences
primary standards. It states: “In some cases, the dates for
attainment of primary standards have not yet passed due to
the delay in the promulgation of a plan under this section
of the Act. ” It then goes on to note that the attainment

deadlines for the secondary standards may also not yet have
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passed. It then states: “In such cases [a reference to
attainment dates that have not passed for both prim ary and

second standards], a new source locating in an area

designated in 40 CFR 81.3000 et seq. as nonattainme nt may
be exempt from the conditions of Section IV.A 107 \where
certain requirements are met. Thus, the section VI
exemption is applicable where the attainment date f or the
primary standard has not passed.

Other commenters argued that appendix S and 40 CFR
§52.24(k) have been superseded by or prohibited by v arious
sections of the CAA. (The EPA will use the term “appendix
S” in this section of the preamble to refer to these
collectively). Although commenters made this argum entin
the context of opposing the proposed revisions to s ection
VI of appendix S, this comment applies to any use o f
appendix S for permitting, including the LAER and o ffset
requirements of section IV, and the existing versio n of
section VI. First, the commenter contended that ap pendix S
has been superseded by section 181(b)(1) within sub part 2
of the CAA, under which it believes a newly designa ted

nonattainment area receives its nonattainment

197 Designations are in 40 CFR 81.300. This citation has been corrected in
today’s final rule.
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classification by operation of law and immediately
subject to all of the requirements -- including sec
110, subpart 1, and subpart 2 -- that apply to that
classification. The EPA disagrees with the comment
a threshold matter, even if the commenter were corr
both subpart 1 and subpart 2 applied upon an area
nonattainment classification, the statute provides
area may have a period of time to develop and submi
or SIP revision meeting the preconstruction permitt
requirements of section 173. See CAA sections 172(
and 182(a)(2)(C). For the SIP development period,
leaves a gap as to the NSR requirements applicable
newly designated nonattainment area (if the State
NSR SIP does not automatically cover the area). Th
exists even if EPA were to accept the commenter
that subpart 2 applies. Pursuant to 40 CFR

gap is filled by appendix S, which requires NSR per

that mirrors part D, subject to the section VI exem

Additionally, EPA disagrees with the commenter

contention that subpart 2 must apply to all newly
designated nonattainment areas. As discussed in mo
detail in the preamble to the Phase 1 8-hour ozone

implementation rule (69 FR 23951), EPA has determin
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it has discretion in determining whether subpart 2

to these areas because subpart 2 does not dictate w
it applies where the 1-hour design value falls belo
lowest value in the subpart 2 classification table.
EPA has described in that rule the circumstances in

subpart 2 applies.

The commenter also contends that section 193 has

superseded appendix S. The EPA disagrees. The com

relies on the following language in section 193:
requirement in effect, or required to be adopted by

. [implementation] plan in effect before November 1
in any area which is a nonattainment area for any a
pollutant may be modified after November 15, 1990,
manner unless the modification insures equivalent o
greater emission reductions of such air pollutant.
However, this part of section 193 is of no relevanc
appendix S because appendix S does not replace any
SIP requirements. An area is only required to appl
appendix S where it does not have a part D NSR SIP
permitting for the 8-hour standard. In other words

covers only the gap in the SIP caused by the lack o
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D NSR program for the relevant NAAQS, and is supple
to any existing SIP requirements. 108
The commenter also believes that use of appendix S
permitting would violate section 110(l), which prov
relevant part, that: “The Administrator shall not approve a
revision of a plan if the revision would interfere
applicable requirement concerning attainment and re
further progress . . . ” The commenter states that
nonattainment preconstruction permitting requiremen
“concern[] attainment and reasonable further progres
if a SIP is already written such that nonattainment
will apply in an area as soon as it is designated
nonattainment under the 8-hour standard, then any r
that would thwart the automatic effectiveness of th
requirements would violate section 110(l). Again,
S is not an amendment to a SIP, and does not replac
existing SIP requirements. Rather, it covers the g

caused by the lack of a part D NSR SIP for the newl

mental

for

ides, in

with any

asonable

ts
S, ”so

NSR

evision
ose
appendix
e any

ap

y

1% Although EPA did state in the proposal that States with already applicable part
D NSR SIPs may choose to amend their SIPs to allow them to take advantage of the
proposed revisions to section VI (68 FR 32844 n.67), the decision not to go forward with
the section VI revisions as proposed makes that issue moot. New source review under
section VI, as finalized, will involve notification by the Administrator that it applies for
new sources meeting the section VI criteria in areas lacking approved part D NSR
programs, rather than replacement of a NSR program in the SIP with an alternative NSR

program.
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designated nonattainment area. If a SIP applies th
nonattainment NSR program to a newly designated
nonattainment area, appendix S does not apply to th
[See 40 CFR 52.24(k) and appendix S, section I.] F
same reasons, the commenter is incorrect that NSR
permitting under appendix S violates Congressional
not to relax pollution control requirements when th
are revised, as expressed in section 172(e). One ¢
stated that any major revisions to appendix S shoul
subject to additional notice-and-comment because su
revisions could not be a logical outgrowth of the J
2003 proposal. We disagree that the public lacked
notice and opportunity to comment. The changes to
incorporate the 1990 CAA Amendments to part D of ti
the CAA (for example, major stationary source thres
significant emission rates, and offset ratios) and
revisions to the rule governing creditable emission
reductions from shutdowns and curtailments were pro
1996 for the major NSR program, including appendix
38252). The method for making designations and
classifications specific to the 8-hour standard und
subparts 1 and 2 was proposed on June 2, 2003 (68 F

32802). Although rule language was not proposed
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specifically for appendix S, the rule language coul

d be

discerned from the rule language proposed for §51.165, as

appendix S states it is an interpretation of 40 CFR
[, which includes §51.165. Additionally, the CAA does not
require that the Agency provide notice of the exact
language that will be finalized, but rather that th
provide a statement of basis, including, among othe
things, the major legal interpretations and policy
considerations underlying the proposal. These were
provided by the 1996 and 2003 proposals and, in the
the removal of the 50 tpy exemption, in the 1979 pr

With regard to the changes to section VI of appendi
S, the Agency notes that because it declined to ado
extensive revisions proposed, the changes are minim
additional condition regarding approval by the
Administrator is a logical outgrowth of the propose
revisions to section VI, which explained that the A
goal was to limit the applicability of section VI t
situations where the new source would comply with a
the conditions in section VI, most notably, not int
with an area  ’s ability to meet its attainment deadline.

5. Comments on changes to identify NO x as an ozone

precursor in attainment and unclassifiable areas
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Commenters supported our proposal to amend our PSD

regulations to expressly include NO x @S an ozone precursor.

We agree with these commenters.

6. Comments on removing the 50-ton exemption

For comments on removing the 50-ton exemption, see

discussion in the 1980 final rules at 45 FR 52689-9

D. NSR implementation under the 8-hour ozone NAAQS

the

As promulgated at 69 FR 23858, the designation and
classifications for the 8-hour NAAQS became effecti
15, 2004. The transition to NSR under the 8-hour N
raises multiple implementation questions, which are
discussed below. We intend to address additional i

the future. 1. Areas that have never been nonatta

ve June

AAQS

ssues in

inment

for ozone

If an area has never been nonattainment for ozone a
is nonattainment for the 8-hour ozone NAAQS, it bec
subject to nonattainment major NSR under the 8-hour
standard on June 15, 2004. Permits for new or modi
major stationary sources in such areas issued on or
June 15, 2004 must reflect NSR requirements under t
hour ozone NAAQS. Some States may already have in
part D major source permitting program applicable t

designated 8-hour ozone nonattainment areas. For
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nonattainment areas in States whose SIPs contain a
requirement to issue part D major source NSR permit
areas designated as nonattainment, the State can co
to issue nonattainment NSR permits for new and modi
major stationary sources under the part D NSR SIP o
after June 15, 2004. For a nonattainment area in a
with a SIP that specifically lists the areas in whi

D NSR applies, or in an area that currently has no
nonattainment plan or otherwise lacks authority to
implement NSR for the 8-hour ozone NAAQS through a
approved permitting program, there will be an inter
period between June 15, 2004 and the date that the
amends its SIP either to list any new nonattainment

or to include a part D plan. During this interim p

pursuant to §52.24(k), permits for new and modified major

stationary sources in such areas must be consistent
the requirements in appendix S. Where a State or |
agency lacks authority to issue permits consistent

appendix S, EPA is the reviewing authority.

States may not issue PSD permits to address major N

obligations arising from nonattainment classificati
we stated at 69 FR 23992, PSD permits may not be is

after June 14, 2004, to satisfy permitting obligati
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classification.

under the 8-hour nonattainment designation. We cla rify
here that States are not precluded from issuing PSD permits
based on the 1-hour attainment classifications, but such
actions do not relieve States or sources from addre ssing
nonattainment NSR obligations based on the 8-hour
2. Areas that are nonattainment for the 1-hour NAA QS and
the 8-hour NAAQS

New source review under the 8-hour NAAQS became
effective in 8-hour nonattainment areas on June 15, 2004.
Currently, the 1-hour NAAQS remains in effect. Thu s, there
is a period of time when major NSR requirements for both
the 1-hour and 8-hour NAAQS applies in an area or p arts of
an area. During this period, different major stati onary
source thresholds and offset ratios may apply in a given
nonattainment area under the 1-hour and 8-hour ozon e NAAQS,
due to a change in its classification. Permits iss ued
during this transition period will assure complianc e with
both programs if the permit requirements are based on the
highest classification that applies to the area. | f the
area 's 1-hour classification is higher than its 8-hour
classification, the NSR SIP program under the 1-hou r NAAQS
will satisfy the requirements of both programs. If the 8-
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hour classification is higher, then the NSR program
the 8-hour classification will determine the NSR
requirements. For example, suppose a source is loc
an area that is now classified as moderate nonattai
under the 8-hour ozone NAAQS but was previously cla
as a serious ozone nonattainment area under the 1-h
NAAQS. Any permit the State issues during the tran
would be based on the 50 tpy major stationary sourc
threshold and at least 1.2:1 offset ratio that appl
serious ozone nonattainment areas under the 1-hour

NAAQS.

Pursuant to 40 CFR 50.9(b), EPA revoked the 1-hour

NAAQS effective June 15, 2005 for areas designated
8-hour ozone standard effective June 15, 2004. We
anticipate that, upon revocation of the 1-hour ozon
States will submit requests for approval of SIP rev
removing NSR requirements based on the 1-hour
classifications, where such SIP revisions are neces
achieve this result. At 69 FR 23985, we stated tha
revocation of the 1-hour ozone NAAQS, for any area
designated nonattainment for the 1-hour ozone NAAQS
area 's implementation plan provisions satisfying section

172(c)(5) and 173 (including provisions satisfying
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182) based on the area ’s previous 1-hour ozone NAAQS

classification are no longer required elements of a n
approvable implementation plan. We also indicated that a
State may request approval of a SIP revision to rem ove its
1-hour nonattainment NSR program from its SIP. We further
stated that we will approve such changes to a State 's SIP
because we have determined based on 110(l) of the C AA that
such changes will not interfere with any State ’s ability to
reach attainment of the 8-hour standard and will be
consistent with RFP.

On June 29, 2004, we received a Petition for
Reconsideration from Earthjustice concerning these
statements on removing the 1-hour NSR SIP and on th e 110(1)
determination related to removing the 1-hour NSR SI P. You
can find a copy of this Petition for Reconsideratio n at
http://www.epa.gov/ttn/naaqs/ozone/o3imp8hr/materia Is.html.
We have granted reconsideration on these two narrow NSR
issues in the Phase 1 Ozone Implementation Rule. W e
published a proposed rule on these issues on April 4, 2005
(70 FR 17018). We published a final rule on these two
issues on July 8, 2005 (70 FR 39413).

As we stated at 69 FR 23986 (Column 1), emission
limitations and other requirements in major NSR per mits
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issued under 1-hour NSR programs will continue to b
force when the 1-hour NAAQS is revoked. For exampl
suppose an existing source is located in an area cl

as serious nonattainment under the 1-hour ozone NAA
has a nonattainment major NSR permit based on its p
to emit 75 tpy VOC. That major NSR permit (includi
emission limitations and other requirements) remain
force on and after June 15, 2005 even if the area t
source is located in is now classified moderate
nonattainment (with a major stationary source thres
100 tpy) under the 8-hour ozone NAAQS.

3. Part D NSR SIP submittals

Today ’s final action on the regulations at

establishes the minimum requirements for part D SIP

implementing major NSR under the 8-hour NAAQS. Som

may find it unnecessary to revise their SIPs to imp

NSR under the 8-hour NAAQS. This can happen when t

approved part D NSR and ozone classification scheme
applies to any areas designated as nonattainment un
section 107 of the CAA or listed in 40 CFR 81.300 e

In States that do not have authority to implement a

program for the 8-hour NAAQS, a SIP revision for ma
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under the 8-hour NAAQS must be submitted. 109 The revised
implementation plan must include requirements to im plement
the provisions of sections 172(c)(5) and 173 of the CAA
based on the area ’s 8-hour ozone NAAQS classification under

40 CFR part 81, and the provisions of §51.165 as amended in

today ’s final action.

States must submit SIP provisions incorporating tod ay’s
final rules at §51.165 no later than June 15, 2007, which is
3 years after designation. This schedule is consis tent
with the schedule set forth in CAA sections 172(b) and

110(a)(1). 1° This date facilitates coordination of NSR

program changes with the submission of the attainme nt plan,
which is also due within 3 years. Part D NSR SIPs to
implement the 8-hour NAAQS should reflect the requi rements

of today ’sfinal action, as well as the requirements in
subpart X of part 51 promulgated on April 30, 2004 at 69 FR

23951. Before EPA can approve a program into the S IP to

19" As noted in section V.D.2 of this preamble, we will complete our
reconsideration on issues related to NSR SIP submittals and announce our final action by
May 20, 2005.

10 CAA Section 182(a)(2)(C)(i) requires NSR SIPs to meet the 1-hour ozone
NAAQS to be submitted within 2 years after the date of the enactment of the 1990 CAA
Amendments. This requirement has been met by the submission of NSR SIPs due on
November 15, 1992, which EPA requested on April 16, 1992 at 57 FR 13499. We have
interpreted the 2-year schedule not to apply for the NSR SIPs implementing the 8-hour
ozone NAAQS.
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implement a nonattainment major NSR program for the 8-hour
ozone NAAQS, State and local agency programs implem enting
part D (nonattainment NSR permit program in §51.165) must
include today ’s changes as minimum program elements. States

must also submit SIP provisions incorporating today 's final
rules at §51.166 no later than June 15, 2007.

4. Effective date for today 'S requirements

All of these changes will take effect in the NSR
permitting programs for nonattainment areas codifie d at
appendix S of part 51 and §52.24 on [INSERT DATE 60 DAYS
AFTER DATE OF PUBLICATION IN THE FEDERAL REGISTER] . This
means that appendix S as amended in today ’s final action
will apply on [INSERT DATE 60 DAYS AFTER DATE OF
PUBLICATION IN THE FEDERAL REGISTER] in any nonattainment
area without an approved part D NSR SIP that applie sto

major sources in the nonattainment area for the

nonattainment pollutant. These changes will take e ffect in
the Federal PSD program (codified at 40 CFR 52.21) on
[insert date 60 days after date of publication in t he
Federal Register] in any area without an approved PSD

program, for which we are the reviewing authority, or for
which we have delegated our authority to issue perm itsto a
State or local reviewing authority. The provisions of
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§51.165 and  §52.24, as amended in today ’s final action, also

apply on
THE FEDERAL REGISTER]. State and local agency programs
implementing part C (PSD permit program in

D (nonattainment NSR permit program in

effective when they are approved by us.

5. Requirements for offsets

Offsets under CAA section 173 are typically based o

emissions reductions achieved through installation

control technology, shutdown of a source, or curtai

production or operating hours below baseline levels

Offsets must meet several requirements set forth in

173 of the CAA, including the following:

Offsets must be obtained by the time the source is
commence operation [CAA section 173(a)(1)(A)].
Offsets must be consistent with RFP [CAA section
173(a)(1)(A)]-

Offsets must be federally enforceable before permit
issuance [CAA section 173(a)].

Offsets must be in effect and enforceable by the ti

a new or modified source commences operation [CAA
section 173(c)(1)(B)].

Emissions reductions that are otherwise required un
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the CAA cannot be creditable as offsets [CAA sectio
173(c)(2)].

J Offsets must come from a source in the same
nonattainment area, unless it comes from an area th
has an equal or higher nonattainment classification
and the emissions from such other area contribute t
violation of the national in the nonattainment area
which the source is located [CAA section 173(c)(1)]
If an emission reduction credit (including an emiss

reduction credit generated from a shutdown or curta

has been used to meet ROP or RFP milestones, it is

available for use as an offset or in netting. This

because section 173(c)(2) of the CAA prohibits use

emissions reductions as offsets where the reduction

“otherwise required by the Act. ” Thus, reductions that are

used to meet Federal requirements, including SIP-ap
ROP and RFP obligations under CAA section 182, are
creditable. Where emissions reductions pre-dating
have not been used to meet ROP and RFP obligations,
other Federal requirements, CAA section 173(c)(2) d
prohibit their use. Thus, EPA believes that such c

may be used as offsets consistent with the CAA. Th

encourages States to allow sources to use pre-2002
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emissions reductions credits (that is, those that w ere
generated before January 1, 2002, which is the firs t day of

the emissions inventory base year for the base year

inventory used to develop the attainment demonstrat ion) for
offsetting purposes. States may do so as long as t he
banked credits meet all other offset creditability criteria
and such credits are included by States as growth i n
developing the attainment demonstration as discusse d
elsewhere in this preamble. See also 57 FR 13508-0 9. The
credits must be certified and approved for such pur poses.

Additional requirements apply to credits generated
from shutdowns or curtailments. Pursuant to today ’s final
rule, States may revise their SIPs to remove the
requirement for an approved attainment demonstratio nasa
condition of using shutdown/curtailment credits pre -dating
the new source application. Under the revised rule :

emissions from the shutdown/curtailed source can be

creditable if they are included in the projected em issions
inventory used to develop the attainment demonstrat ion.
For emissions reductions from shutdowns or curtailm ents to
be creditable for offset purposes, the State must a Iso
certify that emissions from the shutdown or curtail ed
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source have not been used and are not necessary to
other requirement under the CAA, including RFP or R
Use of emission reduction credits banked before the
base year (that is, those generated before January
for netting continues to be available to the extent
under State rules. However, because these emission
reduction credits represent emissions that are not
in the 2002 base year inventory, States should cons
emission increases occurring on or after January 1,
growth even though, for applicability purposes, the
does not have a significant net emissions increase.
VI. Final Rule for RFG

A. Introduction

This portion of the rule addresses what effect the
transition to the 8-hour NAAQS will have on certain
of the federal RFG program. Under the CAA, the RFG
requirements apply in certain areas of the country.
there are nine areas that Congress identified pursu
section 211(k)(10)(D) of the CAA as mandatory RFG a
Second, there are five RFG areas that are mandatory
based on their reclassification to a severe ozone
classification. These areas are typically called

areas. See CAA section 211(k)(10)(D), 211(k)(6), a
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211(k)(5). Finally, there are a number of areas th
voluntarily opted in to the RFG program. The purpo
the RFG program is to improve air quality through t
in certain areas of gasoline that is reformulated t
motor vehicle emissions of tropospheric ozone-formi
compounds and toxics, as set forth in section 211(k
the CAA.

B. Background

In the Phase 1 Rule, EPA addressed two key issues

regarding the transition from the 1-hour NAAQS to t

8-hour NAAQS. First, when will the 1-hour NAAQS no

apply (i.e., be “revoked ”)? Second, what protections are in

place to ensure that, once the 1-hour NAAQS is revo
quality will not degrade and that progress toward
attainment will continue as areas transition from
implementing the 1-hour NAAQS to implementing the 8
NAAQS?

On the first issue, EPA decided that the 1-hour NA
will be revoked in full, including the associated
designations and classifications, 1 year following
effective date of the designations for the 8-hour N
Most areas were designated effective June 15, 2004,

those areas the 1-hour NAAQS and the related design
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and classification will no longer apply as of June 15,
2005.

On the second issue, the anti-backsliding portion o f
the Phase 1 rule established that all areas designa ted

nonattainment for the 8-hour ozone NAAQS, that were

designated nonattainment for the 1-hour NAAQS at th e time
of designation for the 8-hour NAAQS, remain subject to
mandatory control measures that applied by virtue o f the
area's classification for the 1-hour NAAQS. These control
measures are called “applicable requirements. 111 Also, EPA
decided that areas designated nonattainment for the 8-hour
NAAQS, that were designated attainment subject to a section
175A maintenance for the 1-hour NAAQS at the time o f

designation for the 8-hour NAAQS, must continue to

implement all applicable requirements that have bee n
approved into the SIP. 112

In the June 2003 proposal, EPA identified Federal R FG

as an applicable requirement (68 FR 32867). In the final

""'In the Phase 1 Rule, EPA defined applicable requirements as those control

measures in place as of the date of signature of the Phase 1 Rule, (i.e., April 15, 2004).
The EPA recently reconsidered this issue and changed this date to the effective date of
the 8-hour designations - for most areas this would be June 15, 2004 (70 FR 30596).

12 While the Phase 1 Rule also addressed the transition to the 8-hour NAAQS for
areas recently designated as attainment for the 8-hour NAAQS, all relevant RFG areas
are designated as 8-hour nonattainment areas (69 FR 23858).
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rule, however, EPA did not include RFG in the list
applicable requirements. The EPA instead clarified
RFG is required under a Federal program, and thus d
significantly from the other programs on the list o
applicable requirements, which are developed and a
by States for inclusion in the SIP. The EPA recogn
that various issues exist regarding the scope and
applicability of the RFG program during and after
implementation of the 8-hour NAAQS that need furthe
clarification. The EPA stated that we were still
considering how to treat RFG and that we would addr
these issues in an action separate from the Phase 1
(69 FR 23973). Thus, EPA did not include RFG in th
of applicable requirements in the Phase 1 Rule, and
made no decision at that time concerning RFG treatm
the transition to the 8-hour NAAQS.

C. What action is EPA taking?

As discussed in more detail below, EPA is clarifyin

today that the nine original mandatory RFG areas, a

as most other areas that have become mandatory RFG

being “bumped up ” to a severe classification, will continue

to be required to use RFG at least until they are

redesignated to attainment for the 8-hour NAAQS. T
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is not deciding at this time what will happen when

original nine areas and the bump-up areas covered b

rule are redesignated to attainment for the 8-hour

The EPA is also not deciding at this time what RFG

requirements apply for any bump-up areas that are

redesignated to attainment for the 1-hour NAAQS bef

1-hour NAAQS is revoked. The only such area that w

redesignated to attainment prior to revocation of t

hour NAAQS is Atlanta, Georgia. That issue will be

addressed in an action separate from this final rul
The RFG areas that opted into the program will
continue to be RFG areas unless they opt-out pursua
to EPA ’s opt-out regulations. The transition to the 8-
hour NAAQS does not change the terms and conditions
that apply to opting-out of the RFG program.
Likewise, EPA  ’s current rules on opting-in to RFG will
apply in the same manner under the 8-hour NAAQS as
under the 1-hour NAAQS - i.e., 8-hour nonattainment
areas that are classified as marginal or above unde
subpart 2 will be able to opt-in to the RFG program

D. Why is EPA taking this action?

1. RFG mandatory areas

428

the
y this

NAAQS.

ore the
as

he 1-

nt



Under section 211(k)(5), RFG is required in any

“covered area. " The term “covered area " is defined in

section 211(k)(10)(D) as:
[tihe 9 ozone nonattainment areas having a 1980
population in excess of 250,000 and having the high est
ozone design value during the period 1987 through 1 989
shall be "covered areas" for purposes of this
subsection. Effective one year after the
reclassification of any ozone nonattainment area as a
severe 0zone nonattainment area under section 181(b )
of this title, such severe area shall also be a

"covered area" for purposes of this subsection.

In the June 2003 proposed Phase 1 Rule, EPA propose d
that RFG be considered an applicable requirement an d
treated like the various mandatory control obligati ons that
States remained obligated to adopt and implement af ter
revocation of the 1-hour NAAQS. Under that proposa l, the
nine original mandatory areas and all bump-up areas would
have continued to be covered areas after revocation of the
1-hour NAAQS. For the reasons discussed below, EPA IS

adopting this basic approach for the nine original
mandatory areas as well as those bump-up areas cove red by

this final rule.
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a. Nine original mandatory areas

The first sentence of section 211(k)(10)(D) identif ies
certain covered areas by reference to their 1980 po pulation
and their 1987-1989 ozone design value. The nine a reas
that meet these criteria are Los Angeles, San Diego :
Hartford, New York, Philadelphia, Chicago, Baltimor e,
Houston, and Milwaukee. It is clear that transitio n to the
8-hour NAAQS does not change the historical facts t hat
define these areas. In addition, all of these area S are
designated as nonattainment areas under the 8-hour NAAQS.
Thus, they will continue to be “0zone nonattainment areas ”
until they are redesignated to attainment for the 8 -hour
NAAQS. Revocation of the 1-hour NAAQS and transiti on to
the 8-hour NAAQS does not change the fact that each of
these nine mandatory areas will continue to meet th e
definition of covered area at least until it is
redesignated to attainment for the 8-hour NAAQS. A S
discussed below, EPA is not deciding at this time w hether
these areas will continue to be covered areas upon
redesignation to attainment for the 8-hour NAAQS. The EPA
reserves any determination on that issue for a futu re

action.
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The EPA believes that this is a straightforward and
clear application of the plain language of the stat ute.
However, even if the statutory terms were considere d
ambiguous on this issue, EPA believes that the same

statutory interpretation and policy considerations

described below for the “bump-up ” areas covered by this
final rule apply to the nine mandatory areas and wo uld lead
EPA to require continued use of RFG in the nine are as at
least until they are redesignated to attainment for the 8-
hour NAAQS.

Since EPA regulations at 40 CFR §80.70 currently define

theterm  “covered area ” to include the original nine

mandated areas, no change in EPA regulations is nee ded at
this time. The EPA will address in a future action what

RFG requirements, if any, apply to the original nin e RFG
covered areas when they are redesignated to attainm ent for

the 8-hour NAAQS.

b. Bump-up areas

The second sentence of section 211(k)(10)(D)

identifies areas that become covered areas because they
have been reclassified as a severe area under CAA s ection
181(b). These are called “bump-up ” areas. To date, five

areas have been reclassified to severe for the 1-ho ur
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NAAQS. They became RFG covered areas 1 year after their

reclassification - Baton Rouge, Atlanta, Sacramento , San
Joaquin Valley, and Washington, D.C. - which was al ready an
opt-in area.

The areas that are RFG covered areas based on the

bump-up provision were designated as ozone nonattai nment
areas and classified by operation of law at the tim e of the
1990 CAA Amendments, and their bump-up to severe oc curred
by operation of law based on EPA ’'s determination under

section 181(b) that the areas failed to attain the 1-hour
NAAQS by the applicable attainment date. Thus, the ir
reclassification to severe was not based on a deter mination
that their air quality met the severe area design v alue.
Instead, reclassification was based on their failur eto
meet the applicable attainment date. The bump-up t 0 severe
has two effects - a later attainment date is set fo r the
area, and a variety of additional control measures become
mandatory for the area . The Federal RFG program becomes a
mandatory control measure in an area 1 year after i tis

bumped up to a severe classification.

There are two ways that a bump-up area classified a S
severe could lose its severe classification. First , it
could do so through redesignation to attainment for the 1-
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hour NAAQS. (This is no longer an option for areas where

the 1-hour NAAQS was revoked on June 15, 2005.) Se cond,
since the 1-hour NAAQS is revoked, a bump-up area w ill no
longer be classified as severe under the 1-hour NAA QS and
may have a lower classification (i.e., subpart 1, m arginal,
moderate or serious) for the 8-hour NAAQS. This ru le only

addresses the second situation.

The bump-up areas in this second situation are all

designated as 8-hour ozone nonattainment areas, wit h
classifications under the 8-hour NAAQS that are a | ower
classification than severe. This raises the issue of

whether the bump-up areas that lose their severe

classification through revocation of the 1-hour NAA QS
should continue to be covered areas once the 1-hour NAAQS
and the areas '’ related severe classifications are revoked.

The EPA believes that section 211(k)(10)(D) is

ambiguous on the issue of whether a bump-up area co ntinues
to be a covered area when it is no longer classifie d as
severe. The text of the provision could be read to set the
defining criteria as the occurrence of reclassifica tion to
severe, a historical fact that does not change base don
subsequent changes in classification. It could als 0 be
read as identifying areas that are reclassified to severe,
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but as leaving unresolved what happens when they ar
longer so classified. Given this ambiguity, EPA ha
discretion to determine whether section 211(k)(10)(
authorizes removal of a bump-up area from the RFG p
when it is no longer classified as severe, and to s
appropriate criteria for such removal. 113
For a bump-up area covered by this rule, it is
instructive to consider what would happen if EPA ha
revised the 1-hour NAAQS. In that case, the area w
continue to be a covered area at least until it was
redesignated to attainment for the 1-hour NAAQS. W
section 211(k)(10)(D) does not directly address whe
bump-up area would continue to be a covered area af
redesignation, it is clear that if EPA had never re
the 1-hour NAAQS, the area would continue to be a ¢
area at least as long as it was a severe area, and

be a severe area as long as it was still designated

0zone nonattainment area.
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'3 While this final rule only addresses bump-up areas that lose their severe
classification based upon revocation of the 1-hour NAAQS, the ambiguity in section
211(k)(10)(D) extends to all bump-up areas, including those not covered by this final
rule. As noted above, EPA intends to address and resolve this ambiguity for any bump-

up areas not covered by this rule in an action separate from this final rule.
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The EPA does not believe that Congress would have

intended that removal of the severe classification based
solely on revocation of the less protective 1-hour NAAQS
should result in backsliding of the RFG requirement . For
example, as noted above, if EPA had not adopted a m ore
protective 8-hour NAAQS, with the related revocatio n of the
1-hour NAAQS and removal of the severe classificati on, then
the bump-up areas covered by this rule would remain covered
areas at least until they were redesignated to 1-ho ur

attainment, at which point they would no longer be
designated as ozone nonattainment areas. Here, the removal
of the severe classification is through revocation of the

1-hour NAAQS, not through redesignation to 1-hour

attainment. These bump-up areas are still designat ed as
ozone nonattainment areas. The EPA believes the re moval of
the severe classification for these areas as a resu It of
revocation of the 1-hour standard should not lead t o]
removal of the RFG requirement. The EPA believes t he RFG
requirement should continue beyond revocation of th e 1-hour
NAAQS, and it should continue at least until the ar eas are
redesignated to attainment for the 8-hour NAAQS. T his does
not change or affect any discretion EPA may otherwi se have
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under the RFG provisions to modify or remove RFG
requirements.
This is consistent with the approach taken in the

Phase 1 Rule for the mandatory obligations that EPA

identified there as “applicable requirements. ” In that

rule, EPA determined that a number of provisions of the CAA
evidence Congress ' intent that certain obligations that

applied to an area by virtue of the area ’s classification

for the 1-hour NAAQS should continue to apply despi te EPA ’s
determination the 1-hour NAAQS is no longer necessa ry to

protect public health. While some of these various

statutory provisions do not have direct bearing on Federal
RFG and section 211(k), the issues are closely anal ogous.
For example, the inclusion of a bump-up area in the RFG
program is integrally tied to the subpart 2 provisi ons that
establish the original classification and attainmen t date
for an area and its later reclassification as sever e under
section 181(b). The Supreme Court cautioned in Whi tman v.
American Trucking Assn. , 531 U.S. 457 (2001), against EPA

making subpart 2 “abruptly obsolete. ” Although the RFG
requirement itself is not set forth in subpart 2, t he
requirement to use it in severe bump-up areas is ti ed
directly to the classifications that arise by opera tion of
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subpart 2. Thus, it would appear that the Supreme Court ’s
caution should be as relevant for RFG bump-up areas as it
is for the subpart 2 control obligations. For furt her

discussion of the reasoning behind anti-backsliding

provisions in the Phase 1 Rule, see 69 FR 23951, 23 972.
The reasoning presented there also supports EPA 'S
interpretation of section 211(k)(10)(D) regarding R FG
requirements for bump-up areas covered by today 's rule.

One issue addressed in the Phase 1 Rule involved
setting the trigger date for determining what 1-hou r SIP-
related requirements would continue as mandatory “applicable

requirements " after revocation of the 1-hour NAAQS. The EPA

considered three possible trigger dates for the Pha sel
Rule - the date of signature of the Phase 1 Rule, t he
effective date of the 8-hour nonattainment designat ion, and
the date of revocation of the 1-hour NAAQS. 114 For purposes
of this final rule, it is not necessary to decide o na
similar date for determining the continued applicab ility of
RFG for these bump-up areas. Under all potential t rigger
date options, RFG would be a requirement on the tri gger
date for the bump-up areas covered by this rule, as they

"“May 26, 2005 (70 FR 30596).
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would all be classified as severe areas on any of t he
trigger dates that were considered.

Based on the above, EPA has determined that bump-up

areas that lose their severe classification based s olely on
revocation of the 1-hour NAAQS should remain RFG co vered
areas at least until they are redesignated to attai nment
for the 8-hour NAAQS. As indicated above, this doe S not
change or affect any discretion EPA may otherwise h ave

under the RFG provisions to modify or remove RFG
requirements.

2.  RFG opt-in areas

Under section 211(k)(6) of the CAA, certain ozone

nonattainment areas may opt-in to the RFG program. That
provision limits opt-ins to areas “classified under subpart

2 of part D of title | as a marginal, moderate, ser ious, or
severe Area. " The EPA ’sregulation implementing this

provision is at 40 CFR 80.70(j), which states that “la]ny
...area classified under 40 CFR part 81, subpart C as a
marginal, moderate, serious, or severe ozone nonatt ainment
area may be included as a covered area on petition of the

Governor of the State in which the area is located. ”
Some areas designated nonattainment for the 8-hour

NAAQS are subject only to the planning requirements of
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subpart 1, while others are also subject to the pla nning
requirements of subpart 2 of part D of title I. Th e 8-hour
nonattainment areas subject to the planning require ments of

subpart 2 were all classified as marginal, moderate :

serious, or severe (69 FR 23951, 23954; April 30, 2 004).
The 8-hour nonattainment areas subject only to subp art 1
are not subject to those classifications. Thus the only 8-
hour nonattainment areas that would be able to opt- in under
the terms of section 80.70(j) are areas classified under

subpart 2 as marginal, moderate, serious, or severe :
consistent with the terms of section 211(k)(6).

In a prior rulemaking, EPA initially expanded the

scope of this opt-in provision, interpreting sectio n
211(k)(6) as authorizing opt-in for any current or prior 1-
hour ozone nonattainment area, including areas that were
not classified marginal or above. In that rulemaki ng, EPA
reserved judgment on whether it would apply the sam e

expanded interpretation to areas designated as

nonattainment for the then recently adopted 8-hour NAAQS
(63 FR 52094, 52101; September 29, 1998). The EPA 'S
expanded view of the scope of section 211(k)(6) was subject
to judicial review and was rejected as inconsistent with
the terms of section 211(k)(6), as “Congress provided for
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opt-in only for areas classified as marginal, moder

serious, or severe.

(D.C. Cir. 2000).

The text of EPA ’'s current opt-in regulation is limited

as a result, is consistent with the limitation in s
211(k)(6), and only allows opt-in for areas classif
under subpart 2 as marginal or above. The EPA inte
the current opt-in regulation as allowing opt-in fo
8-hour nonattainment areas that are classified as m
or above under subpart 2. The EPA believes this is
consistent with section 211(k)(6) and with the API
case, and therefore sees no need to revise the curr
regulation.

E. Future proceedings

Today, EPA is reserving for future consideration wh
RFG requirements, if any, should apply to the nine
mandatory areas and the bump-up areas covered by th
rule when they are redesignated to attainment for t
hour NAAQS. The Phase 1 Rule provides that upon
redesignation to attainment for the 8-hour NAAQS, S
measures may be moved to the contingency measure po
the SIP if the State demonstrates in accordance wit

section 110(l) that doing so will not interfere wit
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maintenance of the 8-hour NAAQS or any other applic

requirement of the CAA (69 FR 23951, 23998; April 3

1994)(40 CFR  §51.905(b)). This SIP process does not apply

to RFG, since it is not a SIP measure. However, EP
need in the future to consider whether it should de
similar scheme for RFG. Specifically, EPA will con
the following issues. Should a State be allowed to
the RFG requirement when a covered area is redesign
attainment for the ozone NAAQS, or should the requi
remain in place? If it can be dropped, under what
conditions? Once dropped, would the requirement to
spring back if a State backslides into nonattainmen
it springs back, what lead time should be provided?
does not spring back automatically, should EPA neve
reserve the discretion to require a former covered
use RFG if it slips back into nonattainment? The E
anticipates considering these and related issues in
future notice-and-comment proceeding. The EPA is n
soliciting comment on these issues at this time.

As noted above, EPA is not deciding at this time wh
RFG requirements apply for any bump-up areas that a
redesignated to attainment for the 1-hour NAAQS bef

1-hour NAAQS is revoked. The only such area that w
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redesignated to attainment prior to revocation of t he 1-
hour NAAQS is Atlanta, Georgia. That issue will be
addressed in an action separate from this final rul e.

F.  Miscellaneous administrative changes to the RFG

regulations

Today, EPA is making a non-substantive formatting

change to its RFG regulations. The regulations are

currently structured to envision a complete list of all
bump-up areas required to use RFG. However, EPA ha S not
made timely amendments to these regulations to keep the
list of bump-up areas up to date, so the regulation S may
appear to be misleading. Although EPA could take t he
opportunity to revise the list at this time to incl ude all
current bump-up areas, EPA believes that it would b e best
to amend the regulations to omit the list. The EPA will
maintain a list of bump-up areas on its RFG web sit e:
http://www.epa.gov/otag/rfg/whereyoulive.htm. This list
can more quickly and easily be amended in the futur e to be

kept up-to-date.

G. Comments and responses

Comment: One commenter noted EPA has proposed that
all areas designated 8-hour nonattainment remain su bject to

control measures that apply by virtue of the area 'S
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classification for the 1-hour standard. For contro
measures that the State has not adopted, the State
obligated to adopt and submit such controls. The c
believes that such a policy may have unintended neg

consequences for the few areas that recently bumped

the result of EPA ’s failed transport policy. Specifically,

most of these areas will bump-up to either the seri
severe subpart 2 classification triggering higher
classification controls. Some of these controls, a
particular VOC controls and RFG, may not benefit an
even be counterproductive to attaining the 8-hour s
The commenter believes that for these few areas tha
recently bumped-up as the result of the failed tran
policy, EPA should allow those States to evaluate t
relative ozone reduction benefits of the higher
classification controls and, where appropriate, sub
for more effective ozone controls. The commenter b
this is important to ensure continued progress towa

attainment in the most cost-effective manner.

Response:  Congress specified use of RFG for areas

bumped up to severe nonattainment status without pr
an opportunity for such areas to substitute other c

that may be more effective. Specifying mandated co
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for areas that have failed to achieve timely attain

one of the specific provisions added by Congress i

1990 CAA Amendments. The EPA does not believe that
transition to a more protective 8-hour standard sho
result in less restrictive requirements for RFG, su
allowing substitution of other control measures for

than would apply if EPA had never revised the 1-hou
standard. Substitution was not allowed under the 1
standard.

However, EPA notes that Congress established a
mechanism to address adverse impacts of the RFG pro
attainment of the NAAQS by authorizing EPA to waive
oxygen content requirement where it is clearly demo
that the oxygen content requirement prevents or int
with NAAQS attainment [section 211(k)(2)(B)]. This
provides additional support for the view that the
transition to the 8-hour standard should not establ
right to substitute other measures for RFG as the s
provides a different way to address potential conce

the effectiveness of RFG in addressing ozone attain

Comment: The local experts have estimated that RFG

will cost consumers in the 5-parish nonattainment a

additional $48 to $72 million annually. The Depart
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Environmental Quality, using MOBILE6 modeling has p
that RFG will provide no measurable benefits for

less than 2 tons per day of VOC reductions. Recent
modeling for the Baton Rouge area shows an ozone be
for RFG of around 0.26 ppb. Earlier UAM-V sensitiv
modeling showed only a 1 ppb reduction in ozone wit
percent reduction in local anthropogenic VOC emissi
all sources. Thus, for an expenditure of up to $72
annually, we can expect a negligible ozone benefit.
Employing the usual cost-benefit analysis for cost

of pollutant removed, we arrive at a cost of around
million per daily ton removed or around $100,000 pe
ton removed. Since the reduction would be expected
produce no measurable ozone benefit anyway, wouldn
gualify as an “absurd result" and be subject to
consideration for waiver as discussed in the propos

hour implementation rules? (p.3-4).

Response:  Baton Rouge has submitted requests for a

RFG waiver and for a waiver of the RFG oxygen conte

requirement, which are currently before the Agency.

respect to EPA  ’s authority to grant a waiver of the entire

RFG requirement for bump-up areas on the basis of ¢

“absurd results ” allegedly caused by the oxygen content
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requirement of RFG, please see EPA ’'s September 30, 2004,

response to Georgia ’'s request for a RFG waiver, which is

available at:

www.epa.gov/otag/regs/fuels/rfg/420s04006.pdf. As noted
above, EPA does not believe that the transition to the more

protective 8-hour standard should result in less

restrictive requirements for RFG than would apply i f EPA
had never revised the 1-hour standard. The appropr iate
mechanism to address Baton Rouge ’'s concerns is therefore in

the context of Baton Rouge ’s petitions for relief under the

RFG program, and not by establishing different, les S
restrictive RFG requirements as part of the transit ion to

the 8-hour standard.

Comment: Several commenters oppose any attempts to
liberalize procedures allowing for voluntary opt-in s to the
Federal RFG program. Simply stated, further fuels
restrictions are not an appropriate local control s trategy.
There is little justification for automatic prolife ration

of RFG. The industry is currently working hard to

implement far-reaching fuels regulations that will result
in significant environmental improvement. It does not need
additional fuel reformulation requirements while th is

implementation work is going forward.
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The commenter notes under section 211(k)(6)(A) of t
CAA, only areas classified under subpart 2 of Part
Title | as a marginal, moderate, serious or severe
(without regard to whether or not the 1980 populati
the area exceeds 250,000) can opt-in to RFG. There
“Gap” Areas - those attaining the 1-hour, but not the 8-hour
standard- would be subject to implementation under
1 of the CAA. Those areas not attaining the 1-hour
standard and reclassified as 8-hour nonattainment a
would be subject to implementation procedures under
2.

Response:  Section 211(k)(6)(A) specifies which ozone
nonattainment areas may opt-in to the RFG program.
EPAs implementation plan for the 8-hour standard does
change or liberalize this statutory provision or EP
regulations implementing it, but rather provides fo
continued availability of opt-ins consistent with t
statutory scheme. After revocation of the 1-hour s
opt-ins will be possible for areas classified under
2 as marginal, moderate, serious or severe ozone
nonattainment areas under the 8-hour standard. The

will continue after transition to the 8-hour standa
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use its existing regulations at 40 CFR 80.70(j) and 80.72
regarding procedures for opt-ins and opt-outs.

Comment The American Road and Transportation Builders

Association (ARTBA) believes States should be able to
choose their own devices for improving air quality. As a
result, ARTBA would like EPA to liberalize its proc edures

for allowing a voluntary opt-in for the Federal RFG
program. While ARTBA understands new national fuel

standards are in the developmental process, the

transportation conformity requirement often mandate s short-
term solutions with a limited number of options. W e
believe the RFG opt-in should be one of the tools a vailable
for States.

Response: Section 211(k)(6) of the CAA specifies which
0zone nonattainment areas are eligible to opt-in to the RFG
program and the procedures (petition by governor of the

State) for opting in. Opt-in is limited to areas

classified under subpart 2 as marginal, moderate, s erious
or severe ozone nonattainment areas. The EPA does not have
the authority to “liberalize ” these provisions in a manner
inconsistent with the statute. See American Petrol eum
Institute v. EPA , 198 F.3d 275 (D.C. Cir. 2000)(RFG opt-ins
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limited to areas classified under subpart 2 as marg

moderate, serious or severe nonattainment areas).

Comment. One commenter believes EPA ’'s proposed

incentive feature undercuts controls aimed at reduc
ozone precursor emissions from mobile sources. For
example, areas that are bumped down from severe to

will no longer need to sell less-polluting reformul

gas.
Response : The EPA s final rule does not provide for
areas to be “bumped down ” after final designation and

thereby drop the requirement to use RFG. On the co
the original nine mandated RFG covered areas, and a
nonattainment area bumped up to a severe classifica
will be required to use RFG at least until redesign
attainment of the 8-hour ozone NAAQS.

Comment. One commenter notes that, in the proposed
rule, EPA includes the requirement for RFG in sever
in its list of applicable requirements that will re
effect after full revocation of the 1-hour standard
32802, appendix B). This commenter requests that E
remove the RFG requirement from appendix B before

promulgation of the final implementation plan.
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The commenter notes that within 1 year of

reclassification as a “severe ” nonattainment area under the
1-hour standard, gasoline distributors in the 13-co unty
Metro Atlanta nonattainment area will be required t o]

distribute reformulated gasoline. [42 U.S.C.

§7545(k)(10)(D)]. Reformulated gasoline, however, w ill not
be as beneficial to the air quality in Atlanta as o ther
types of fuel. After significant study, the Georgi a
Environmental Protection Division (EPD) has impleme nted a
fuel program tailored to the atmospheric conditions and air
quality problems in the metro area that are primari ly
related to NQ emissions and not VOC emissions. House

Hearing (July 22, 2003). Reformulated gasoline, ho wever,
is designed to reduce VOC emissions rather than NO X
emissions. Therefore, EPD ’s fuel program that requires the
distribution of fuel that is specifically designed to

reduce NO  will do more to clean the air in Atlanta than
RFG. If Atlanta is “bumped-up "toa  “severe ” nonattainment
area, it will lose the benefits of its beneficial uel
program in place of the less effective RFG.

The commenter requests EPA to remove RFG as an
applicable requirement that will remain in effect a fter

implementation of the 8-hour standard. The require ment for
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RFG under the 1-hour standard is flawed in that it

address the specific ozone nonattainment issues of

such as Atlanta in which NO « rather than VOCs is the

pollutant of concern. Therefore, the commenter urg
to allow the revocation of the RFG requirement asso
with areas classified as severe and higher under th
standard to allow areas that will be classified as
designation under the new, more stringent 8-hour st
the flexibility to utilize a gasoline formulated
specifically to address the air quality issues in t

particular areas.

Response:  The final rule adopted today specifies that

areas bumped up to a severe classification under th
standard that are designated nonattainment for the
standard must continue to use RFG at least until
redesignated as attainment for the 8-hour standard.
reasons for this approach are described in the prea
do not change or affect any discretion EPA may othe
have under the RFG provisions to modify or remove R
requirements. The EPA did remove RFG from the list
applicable requirements identified in the Phase 1 R
because the applicable requirements provision in th

1 Rule addresses State controls and SIP requirement
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final rule adopted today treats RFG, a Federal cont rol, in
basically the same manner as applicable requirement s are
treated in the Phase 1 Rule.

With respect to the specific comments regarding the
impact of using RFG in the Atlanta area, please see EPA’s
analysis of these issues in its September 30, 2004,
response to Georgia ’'s request for a RFG waiver for Atlanta.
VII. Other Considerations

A. How will EPA ’'s implementation of the 8-hour ozone NAAQS

affect funding under the Congestion Mitigation and Air

Quality Improvement (CMAQ) Program?

1. Background

In the proposal, we noted that the Transportation

Equity Act for the 21 st Century (TEA-21) established

eligibility for the use of CMAQ program funds in ce rtain
nonattainment and maintenance areas, designated und er
section 107(d) of the CAA (42 U.S.C. 7407(d)), prov ided the
area is, or was, also classified in accordance with CAA

subpart 2, sections 181, 186, and 188. All areas
designated nonattainment after December 31, 1997 we re also
eligible, but without regard to classification.

2. Current position
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Since the proposal, new transportation legislation
passed by Congress and signed into law. The amount
funds available to States is now set at levels auth
by the Safe, Accountable, Flexible, Efficient
Transportation Equity Act: A Legacy for Users (SAFE
The funds are still apportioned to States through t
statutory formula contained in section 104(b) of ti
The formula is still based on the designations and
classifications of ozone and CO nonattainment and
maintenance areas, and the population in such areas

The formula for determining the amount of funds
apportioned to the States takes into account the ar
are designated under both subpart 1 and subpart 2 o
of title I, of the CAA. How funding is affected fo
specific area is determined by the U.S. DOT in acco
with SAFETEA-LU.

3. Comments and responses

Comments: The EPA received several comments

expressing concern that implementation of the 8-hou

standard may negatively impact an area

CMAQ Program funds and/or the amount of CMAQ fundin

State would receive. The comments indicated that p

and programs to reduce air pollution in their area
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supported through CMAQ funding. Some stated that t heir

area was attaining the 8-hour ozone standard, and t hus
would become ineligible for CMAQ funding when the 1 -hour
ozone standard is revoked. Others expressed concer n that
any increases to the number of nonattainment areas or
changes to classifications of nonattainment areas c ould
reduce the amount of CMAQ funds available to the ar ea.

Response:  The impact of the implementation of the 8-
hour standard and enactment of SAFETEA-LU result in the
geographic eligibility and apportionment of funds f or the
CMAQ programs as follows:

CMAQ eligible areas

65. Designated 8-hour nonattainment and maintenance areas.
66. Former 1-hour ozone nonattainment and maintenan ce
areas, that are attaining the 8-hour standard, but
must submit a section 110(a)(1) maintenance plan in
compliance with EPA ’s anti-backsliding provisions.
67. CO, PM ;0 and PM-2.5 nonattainment and maintenance
areas. Additionally, Nashville, TN; Greensboro, NC ;

and Denver, CO are Early Action Compact areas under

the 8-hour ozone standard that were excepted from t he
revocation of the 1-hour standard. As a result, th eir
CMAQ eligibility and apportionment are based on the ir
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status as maintenance areas under the 1-hour ozone
standard.

68. If the State does not have, and has never had, a
nonattainment area designated under the CAA (42 U.S .C.
7401 et seq.), the State may use the funds for any
project in the State that would otherwise be eligib le
under the CMAQ program as if the project were carri ed
out in a nonattainment or maintenance area, or is
eligible under section 133 of the surface
transportation program. This flexibility is in
reference to the CMAQ Program ’s minimum apportionment
provision.

Apportionment  (ozone-based)

. Nonattainment areas designated under subpart 1 rec eive
a weighting factor of 1.0

. Nonattainment areas designated and classified unde r
subpart 2 retain the same apportionment weighting

factors as under TEA-21

. Maintenance areas receive a weighting factor of 1. 0.
Apportionment of CMAQ funds is carried out yearly a nd
varies according to the severity of air pollution a nd
changes in nonattainment and maintenance area popul ation as
estimated by the U.S. Census for each affected coun ty. The
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program is administered by the U.S. DOT with EPA in a

consultative role. The EPA is only taking action t o]
implement the 8-hour ozone standard and has no auth ority to
make changes to the eligibility criteria or apporti onment

formula contained in SAFETEA-LU. We understand the

importance of CMAQ funding to States and nonattainm ent

areas and are prepared to work with the U.S. DOT to

minimize any unintended impact of the 8-hour ozone NAAQS on
transportation programs in those areas.

B. What is the relationship between implementation of the

8-hour standard and the CAA ’s title V permits program?

1. Background

The interrelationship between implementation of the 8-
hour ozone standard and the title V permits program was not
discussed in the proposed rule. However, various q uestions

have been raised about the interface between the
implementation of the 8-hour ozone standard and the title V
operating permits program. The following questions and

answers address these questions.
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Question 1 : How is title V applicability affected by
the new 8-hour ozone standard and the revocation of the 1-
115

hour ozone standard?

Response :  Section 502(a) of the CAA and 40 CFR 70.3

and 71.3 establish specific criteria for determinin g
whether a source is subject to the title V operatin g
permits program. A source that meets one or more 0 f these
criteria is subject to title V: title 1V affected s ources,
major sources, sources subject to standards or regu lations
under section 111 or 112, 1€ sources required to have a

permit under part C or D of title I, or any other
stationary source in a category designated by the

Administrator. Although a source is required to ob tain a

'">The 1-hour standard was revoked for most areas, including the associated area
designations and classifications, on June 15, 2005, 1 year following June 15, 2004, the
effective date of designations for the 8-hour standard. The 1-hour standard was revoked
for most areas, including the associated area designations and classifications, on June 15,
2005, 1 year following June 15, 2004, the effective date of designations for the 8-hour
standard. However, for early action compact areas that were not designated attainment
for the 8-hour standard, the effective date of 8-hour designations and classifications was
deferred, and the 1-hour standard remains applicable and will not be revoked until 1 year
after the effective date of the 8-hour designations for these areas. As a result, although
this section of the preamble continually refers to the June 15, 2004, and June 15, 2005,
dates, the title V major source thresholds are currently determined only by the 1-hour
standard in areas where the 8-hour designations and classifications are not effective and
the 1-hour standard has not been revoked. The scenarios described in this preamble
section will not begin to be applicable to these areas until the effective date of the 8-hour
designations in these areas.

'1°40 CFR 70.3(b) and 71.3(b) provide for certain area source deferrals and
exemptions, which are not detailed here.
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title V permit if it meets one or more of these cri teria,

only sources which are brought into title V as are sult of
their major source status and/or the requirement to obtain
a part C or D permit may be directly affected by th e
transition from the 1-hour ozone standard to the 8- hour

ozone standard.
For example, a source subject to title V solely

because it was major for VOCs under a 1-hour ozone

classification is no longer subject to title V afte r the
revocation of the 1-hour ozone standard (on June 15 , 2005)
if its actual and potential emissions of VOCs under an 8-

hour ozone designation or classification are minor.

However, if the same source was also subject to tit le V for
other reasons, the source would remain subject to t itle V.
See question 4 for further information. In additio n, the

source ’s title V applicability could also be affected by
future changes, such as becoming subject to PSD or major
nonattainment NSR.

Question 2 : When do the 8-hour major source
thresholds apply for determining major source statu s under
title V?

Response :  For purposes of title V, section 501(2) of

the CAA defines “major source " in part as “a major stationary
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source as defined in section 302 or part D of title

part 70 and part 71 regulations incorporate this de
and the part D major source thresholds.

ozone nonattainment areas include sources which emi
which have the potential to emit 100 tpy or more of
oxides of nitrogen in areas classified as "marginal
"moderate," 50 tpy or more of these ozone precursor
areas classified as "serious," 25 tpy or more of th
0zone precursors in areas classified as "severe," a
tpy or more of these ozone precursors in areas clas

as "extreme."

On or after June 15, 2004, until June 15, 2005, the

major source thresholds for the 1-hour ozone design

and classifications and the 8-hour ozone designations and

classifications were in effect under part D of titl
therefore under title V as well. Since revocation
1-hour ozone standard and the corresponding area
designations and classifications on June 15, 2005,
major source thresholds for the 8-hour ozone design
and classifications continue to determine whether a

is major for ozone precursors under title V. Ourr

the 1-hour and 8-hour designations and nonattainmen

classifications indicates that no additional source
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subject to title V on June 15, 2004 (the effective
the 8-hour ozone NAAQS designations and classificat
CFR part 81, subpart C)) based solely on the 8-hour
designations and classifications and corresponding
source thresholds. This is because the 8-hour designations
and classifications effective on June 15, 2004 did
result in a lowering of the title V major source th
for any area compared to the 1-hour designations an
classifications. Rather, the title V major source
thresholds either stayed the same or were raised to
higher threshold in all cases, e.g., 50 tpy to 100
Question 3 : Are title V permits required for sources
that trigger the major source applicability cut-off
RACT in 40 CFR 51.900(f)(3) due to the 8-hour ozone
backsliding provisions in 40 CFR part 51, subpart X
Example: An area is classified as extreme under the
1-hour ozone standard. In an extreme area, the maj
source threshold for ozone precursors is 10 tpy. U
8-hour standard in this example, this same area is
classified as a severe-17 area. In a severe-17 are
major source threshold for ozone precursors is 25 t
Under the anti-backsliding provisions, this area wo

required to continue its application of RACT to sou
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with potential emissions of 10 or more tpy of ozone
precursors. However, is the title V major source t hreshold
for ozone precursors in this area 10 tpy or 25 tpy since
June 15, 2005?

Response : Since revocation of the 1-hour ozone

standard on June 15, 2005, the title V major source

thresholds for ozone are now based solely on the 8- hour
designations and classifications and thus in the ab ove
example will be 25 tpy for ozone precursors. As di scussed
in Question 1 above, section 502(a) and 40 CFR §§70.3 and

71.3 include criteria for determining title V

applicability. These criteria do not specifically include
sources subject to RACT, but do include major sourc es. As
discussed in Question 2 above, section 501(2) defin esa
title V “major source " in part as “a major stationary source

as defined in section 302 or part D of title | ”and 40 CFR

70.2 and 71.2 incorporate this definition.
In terms of the language in 40 CFR 51.900(f)(3)
regarding “major source applicability cut-offs for purposes

of RACT, ” this provision does not apply for purposes of

defining a “major source " under title V (nor could it, since
major source is statutorily defined and cannot be r evised
by regulation). Rather, the cut-offs referenced in this
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anti-backsliding provision apply in determining whi ch
1-hour nonattainment requirements are “applicable
requirements ” for an area - requirements which will be

continued in implementing the 8-hour standard.

Additionally, 40 CFR 51.900 specifies that the defi nition

of “applicable requirements ” and other definitions in this

section only “apply for purposes of this subpart [subpart

X]. ” Thus, in short, the major source applicability cu t-
offs for purposes of RACT referenced in 40 CFR 51.9 00(H(3)
are not relevant in determining whether a source is a major

source under title V.

Question 4 : In many nonattainment areas, the major
stationary source threshold under the 8-hour ozone standard
is currently higher than the major stationary sourc e
threshold for the same area under the 1-hour ozone
standard.

Example : Under the 1-hour ozone standard, an area is

classified as serious with a 50 tpy major stationar y source
threshold for ozone precursors. Under the 8-hour s tandard,
this same area is classified as moderate with a 100 tpy
major stationary source threshold for ozone precurs ors. If

a source in this area has a potential to emit VOCs at 75
tpy, but also has a part D permit obtained under th e 1-hour
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standard, is this source subject to title V since

revocation of the 1-hour ozone standard on June 15,
Response : Yes. Under the 1-hour standard, this

source was subject to title V both because it was a

source and also because it was required to have a p

permit. Under the 8-hour standard, this source rem

subject to title V because it was required to have

permit under the 1-hour standard even though it is

longer subject to title V due to its major source s
Sources that are, at any time, required to have a

permit under part C or D of title | must obtain a t

permit. This interpretation is consistent with the

EPAs implementation policy history. See the Vastar le

discussed below. Section 502(a) states in part tha

other source required to have a permit under part C

title I" is required to have a title V permit. We

interpret the phrase "required to have a permit und

C or D of title I" to include any source required t

a permit under part C or D of title | regardless of

the permit was actually obtained by the source. Th

interpretation is consistent with the legislative h
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"7 A source with a part D permit obtained under the 1-hour standard must retain
its part D permit under the 8-hour standard even though it is now in an area with a higher

major stationary source threshold.
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which indicates Congress intended that sources "sub
... requirements"” from PSD and NSR be required to
title V permit. H.R. Rep. No. 101-490, 101st Congr
Session, at 344 (May 17, 1990); see also S. Rep. 10
101st Congress, 1st Session, at 349 (December 20, 1
Note that the exemption in 40 CFR 70.3(b)(1) and
71.3(b)(1) for nonmajor sources does not apply to s
required to have a part C or D permit. As EPA has
previously stated: “...section 70.3(b)(1) cannot be
appropriately interpreted as allowing title V permi
authorities to exempt nonmajor part C or D sources
title V, especially in light of the explicit requir
sections 71.5(a)(1)(ii) and 70.5(a)(1)(ii) that the
sources obtain title V permits. ” See letter from R. Long,
EPA Region 8, to M. Tarrillion, Vastar Resources, |
September 10, 1999. See also 66 FR 59161, 59163; N
27,2001 (  “A source required to have a part C or D permit
but considered nonmajor for part 70 would be subjec
part 70 ...")
Title V permit content may be affected for sources
the above-noted situation because, pursuant to 40 C
70.3(c)(2) and 71.3(c)(2), for any nonmajor source

to title V, the permit is required at a minimum to
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the applicable requirements for the emissions units
cause the source to be subject to the part 70 or pa
programs. If an emissions unit at the nonmajor sou
not trigger the requirement to apply for a title V

then none of that unit's applicable requirements ar
required to be included in the source's title V per

See 66 FR 59163 and footnote 2. However, nothing i
70.3(c)(2) or 71.3(c)(2) precludes States from incl
Federal applicable requirements for other emissions
at a nonmajor source in the source ’s title V permit if
States require it.

2. Summary of final rule

There has been no change in the final rule as a res
of the above clarifications regarding the interface
the 8-hour ozone standard and the title V operating
program.

3. Comments and responses

Comment One commenter stated support of the anti-
backsliding regulations to maintain the requirement
established under the 1-hour standard nonattainment
classifications when 8-hour classification requirem
would be less stringent. However, the commenter re

that EPA consider using the major source thresholds
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defined by the 8-hour standard classifications for title V
permitting purposes. The commenter further suggest ed that
EPA evaluate whether a lower title V major source t hreshold
provides sufficient protections to justify the adde d costs
involved, especially in areas such as that of the
commenter ’s where 75 percent of the reactive organic gases
(ROG) and NO  emissions are from mobile sources, which are
not subject to control under title V.

Response : We agree that, since revocation of the 1-
hour ozone standard, the title V major stationary s ource
thresholds are only determined by the 8-hour design ations
and classifications. Additionally, as stated in re sponse
to question 3 in the above questions and answers, t he
language in 40 CFR 51.900(f)(3) regarding “major source
applicability cut-offs for purposes of RACT ” does not apply
for purposes of defining a “major source " under title V (nor
could it, since major source is statutorily defined and
cannot be revised by regulation). Rather, the cut- offs
referenced in this anti-backsliding provision apply in
determining which 1-hour nonattainment requirements are
“applicable requirements ” for an area - requirements which
will be continued in implementing the 8-hour standa rd.
Additionally, 40 CFR 51.900 specifies that the defi nition
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of “applicable requirements ” and other definitions in this

section only “apply for purposes of this subpart [subpart

X]. ” Thus, in short, the major source applicability cu t-
offs for purposes of RACT referenced in 40 CFR 51.9 00(f)(3)
are not relevant in determining whether a source is a major

source under title V.

C. What action is EPA taking on the overwhelming t ransport

classification for subpart 1 areas?

The Phase 1 Rule created an overwhelming transport
classification that would be available to subpart 1 areas

that demonstrate they are affected by overwhelming

transport of ozone and its precursors and demonstra te they
meet the definition of a rural transport area in se ction
182(h) of the CAA [40 CFR 51.904(a)]. We received a
petition for reconsideration of the overwhelming tr ansport
classification from Earthjustice, 118 who claimed that our

final rule of April 30, 2004, relied on guidance th at was
not publicly available during the comment period an d was
still unavailable at the time of final rulemaking. In

addition, we noted in the Phase 1 Rule that we were

considering the comments we received on the issue o f

'"8Filed June 29, 2004 by Earthjustice on behalf of American Lung Association,
Environmental Defense, Natural Resources Defense Council, Sierra Club, Clean Air Task
Force, Conservation Law Foundation, and Southern Alliance for Clean Energy.
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applicable requirements for these subpart 1 areas a
we would address this issue after we issue guidance
areas should assess whether they are subject to
overwhelming transport. We granted the Earthjustic
petition concerning the overwhelming transport
classification on January 10, 2005. In a separate
rulemaking action, we are inviting comment on the
overwhelming transport classification, the draft
overwhelming transport guidance, and the requiremen
would apply to such areas.

We will address any comments on the applicable cont
requirements for an area that receives an overwhelm
transport classification in the context of the
reconsideration action.

VIII. Statutory and Executive Order Reviews

A. Executive Order 12866: Regulatory Planning and

nd that

on how

ts that

rol

ing

Review

Under Executive Order 12866 (58 FR 51735, October 4
1993), the Agency must determine whether the regula
action is “significant ” and, therefore, subject to the
Office of Management and Budget (OMB) review and th

requirements of the Executive Order. The Order def

“significant regulatory action ” as one that is likely to

result in a rule that may:

468

tory

ines



(1) have an annual effect on the economy of $100
million or more or adversely affect in a material w ay the
economy, a sector of the economy, productivity,
competition, jobs, the environment, public health o r
safety, or State, local, or Tribal governments or
communities;

(2) create a serious inconsistency or otherwise
interfere with an action taken or planned by anothe r
agency;,

(3) materially alter the budgetary impact of
entitlements, grants, user fees, or loan programs o r the
rights and obligations of recipients thereof; or

(4) raise novel legal or policy issues arising out
legal mandates, the President ’s priorities, or the
principles set forth in the Executive Order.

Pursuant to the terms of Executive Order 12866, it
been determined that this rule is a “significant regulatory

action ” because it raises novel legal or policy issues

arising out of legal mandates. As such, this actio n was
submitted to OMB for review. Changes made in respo nse to
OMB suggestions or recommendations are documented i n the

public record.

B. Paperwork Reduction Act
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The information collection requirements in this rul
will be submitted for approval to OMB under the Pap
Reduction Act, 44 U.S.C. 3501 et seq. The informat
collection requirements are not enforceable until O
approves them other than to the extent required by

This rule provides the framework for the States to
develop SIPs to achieve a new or revised NAAQS. Th
framework reflects the requirements prescribed in C
sections 110 and part D, subparts 1 and 2 of title
that sense, the present final rule does not establi
new information collection burden on States. Had t
not been developed, States would still have the leg
obligation under law to submit nonattainment area S
under part D of title | of the CAA within specified
after their nonattainment designation for the 8-hou
standard, and the SIPs would have to meet the requi
of part D.

A SIP contains rules and other requirements designe
to achieve the NAAQS by the deadlines established u
CAA, and also contains a demonstration that the Sta
requirements will in fact result in attainment. Th
must meet the CAA requirements in subparts 1 or 2 t

RACM, RACT, and provide for RFP toward attainment f

470

e
erwork
ion

MB

statute.

sh any
his rule
al

IPs
periods
r ozone

rements

nder the
te ’s

e SIP

o adopt

or the



period prior to the area ’'s attainment date. After a State

submits a SIP, the CAA requires EPA to approve or
disapprove the SIP. If EPA approves the SIP, the r
the SIP become federally enforceable. If EPA disap
the SIP (or if EPA finds that a State fails to subm
SIP), the CAA requires EPA to impose sanctions (2:1
for major new or modified sources and restrictions
Federal highway funding) within specified timeframe
additionally, EPA must prepare and publish a FIP wi
years after a disapproval or finding of failure to
The SIP must be publicly available. States must ma
confidentiality of confidential business informatio
however, if used to support SIP analyses. The SIP
one-time submission, although the CAA requires Stat
revise their SIPs if EPA requests a revision upon a
that the SIP is inadequate to attain or maintain th
The State may revise its SIP voluntarily as needed,
doing so must demonstrate that any revision will no
interfere with attainment or RFP or any other appli
requirement under the CAA (see section 110(l)).
This rule does not establish requirements that
directly affect the general public and the public a

private sectors, but, rather, interprets the statut
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requirements that apply to States in preparing thei
The SIPs themselves will likely establish requireme
directly affect the general public, and the public
private sectors.

The EPA has not yet projected cost and hour burden
the statutory SIP development obligation but has st
that effort and will shortly prepare an Information
Collection Request (ICR) request. However, EPA did
estimate administrative costs at the time of promul
of the 8-hour ozone standard in 1997. See Chapter
U.S. EPA 1997, Regulatory Impact Analyses for the
Particulate Matter and Ozone National Ambient Air Q
Standards, Innovative Strategies and Economics Grou
Office of Air Quality Planning and Standards, Resea
Triangle Park, N.C., July 16, 1997. Assessments of
the administrative cost categories identified as a
the SIP for an 8-hour standard are already conducte
result of other provisions of the CAA and associate
(e.g. emission inventory preparation, air quality
monitoring program, conformity assessments, NSR, I/
program).

The burden estimates in the ICR for this rule are

incremental to what is required under other provisi
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the CAA and what would be required under a 1-hour s
Burden means the total time, effort, or financial r
expended by persons to generate, maintain, retain,
disclose or provide information to or for a Federal
This includes the time needed to review instruction
develop, acquire, install, and utilize technology a
systems for the purposes of collecting, validating,
verifying information, processing and maintaining
information, and disclosing and providing informati
adjust the existing ways to comply with any previou
applicable instructions and requirements; train per
to be able to respond to a collection of informatio
search data sources; complete and review the collec
information; and transmit or otherwise disclose the
information.

An agency may not conduct or sponsor, and a person
not required to respond to a collection of informat
unless it displays a currently valid OMB control nu
The OMB control numbers for EPA's regulations in 40
listed in 40 CFR part 9. When this ICR is approved
the Agency will publish a technical amendment to 40

part 9 in the Federal Register

number for the approved information collection requ
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contained in this final rule. However, the failure
an approved ICR for this rule does not affect the s
obligation for the States to submit SIPs as require

part D of the CAA.

The information collection requirements associated

with NSR permitting for ozone are covered by EPA
to renew the approval of the ICR for the NSR progra
1230.17, which was approved by OMB on January 25, 2
The information collection requirements associated
permitting were previously covered by ICR 1230.10 a
1230.11. The OMB previously approved the informati
collection requirements contained in the existing N
regulations at 40 CFR parts 51 and 52 under the pro
of the Paperwork Reduction Act, and assigned OMB co
number 2060-0003. A copy of the approved ICR may b
obtained from Susan Auby, Collection Strategies Div
U.S. Environmental Protection Agency (2822T); 1200
Pennsylvania Ave., NW, Washington, DC 20460 or by c
(202) 566-1672.

For the portion of this rulemaking on RFG, this act
does not add any new requirements under the provisi
the Paperwork Reduction Act. The OMB has approved

information collection requirements contained in th
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RFG/anti-dumping rulemaking (see 59 FR 7716, Februa
1994) and has assigned OMB control number 2060-0277
ICR No. 1951.08).

C. Regulatory Flexibility Act

The EPA has determined that it is not necessary to
prepare a regulatory flexibility analysis in connec
with this final rule.

For purposes of assessing the impacts of today's r
on small entities, small entity is defined as: (1)
business as defined by the Small Business Administr
regulations at 13 CFR 121.201; (2) a small governme
jurisdiction that is a government of a city, county
school district or special district with a populati
less than 50,000; and (3) a small organization that
not-for-profit enterprise which is independently ow
operated and is not dominant in its field.

After considering the economic impacts of today’s
final Phase 2 Rule for implementation of the 8-hour
standard on small entities, EPA has concluded that
action will not have a significant economic impact
substantial number of small entities. This final r
not impose any new or additional requirements on sm

entities.
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Concerning the NSR portion of this rule, a Regulat
Flexibility Act Screening Analysis (RFASA) was deve
part of a 1994 draft Regulatory Impact Analysis (RI
incorporated into the September 1995 ICR renewal.
analysis showed that the changes to the NSR program
the 1990 CAA Amendments would not have an adverse i
small entities. This analysis encompassed the enti
universe of applicable major sources that were like
also be small businesses (approximately 50 “small b
major sources). Because the administrative burden
NSR program is the primary source of the NSR progra
regulatory costs, the analysis estimated a negligib
to sales” (regulatory cost divided by the business
mean revenue) ratio for this source group. The
incorporation of the major source thresholds and of
ratios from the 1990 CAA Amendments in 851.165 and
S for the purpose of implementing NSR for the 8-hou
standard does not change this conclusion. Under se
110(a)(2)(C), all States must implement a preconstr
permitting program “as necessary to assure that the
are achieved,” regardless of changes to today’s
regulations. Thus, small businesses continue to be

to regulations for construction and modification of
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stationary sources, whether under State and local a
minor NSR programs, SIPs to implement 851.165, or a
S, to ensure that the 8-hour standard is achieved.

D. Unfunded Mandates Reform Act

Title Il of the Unfunded Mandates Reform Act of 199
(UMRA), Public Law 104-4, establishes requirements
Federal agencies to assess the effects of their reg
actions on State, local, and Tribal governments and
private sector. Under section 202 of the UMRA, EPA
generally must prepare a written statement, includi

cost-benefit analysis, for proposed and final rules

“Federal mandates " that may result in expenditures to State,

local, and Tribal governments, in the aggregate, or
private sector, of $100 million or more in any 1 ye
Before promulgating an EPA rule for which a written
statement is needed, section 205 of the UMRA genera
requires EPA to identify and consider a reasonable

of regulatory alternatives and adopt the least cost
cost-effective or least burdensome alternative that
achieves the objectives of the rule. The provision
section 205 do not apply when they are inconsistent
applicable law. Moreover, section 205 allows EPA t

an alternative other than the least costly, most co
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effective or least burdensome alternative if the
Administrator publishes with the final rule an expl
why that alternative was not adopted. Before EPA
establishes any regulatory requirements that may
significantly or uniquely affect small governments,
including Tribal governments, it must have develope
section 203 of the UMRA a small government agency p
The plan must provide for notifying potentially aff
small governments, enabling officials of affected s
governments to have meaningful and timely input in
development of EPA regulatory proposals with signif
Federal intergovernmental mandates, and informing,
educating, and advising small governments on compli
with the regulatory requirements.

The RFG-related portions of this rule contain no ne
Federal mandates (under the regulatory provisions o
Il of the UMRA) for State, local or Tribal governme
the private sector. The rule imposes no new enforc
duty, since it merely clarifies that in the transit
the 8-hour ozone standard the pre-existing opt-in r
remain in place, as does the pre-existing requireme
RFG be used in mandatory RFG-covered areas within t

of this rule until such areas are redesignated to
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attainment for the ozone standard. Although EPA do es not
believe that UMRA imposes requirements regarding th e RFG-
related portions of this rulemaking, EPA notes that the
environmental and economic impacts of the RFG progr am were
assessed in EPA  ’s RIA for the 1994 RFG rules.

The EPA has determined that all other portions of t his
rule do not contain a Federal mandate that may resu Itin
expenditures of $100 million or more for State, loc al, and
Tribal governments, in the aggregate, or the privat e sector
in any 1 year. The estimated administrative burden hour
and costs associated with implementing the 8-hour, 0.08 ppm
NAAQS were developed upon promulgation of the NAAQS and
presented in Chapter 10 of U.S. EPA 1997, Regulatory Impact
Analyses for the Particulate Matter and Ozone Natio nal
Ambient Air Quality Standards, Innovative Strategies and
Economics Group, Office of Air Quality Planning and
Standards, Research Triangle Park, N.C., July 16, 1 997.
The estimated costs presented there for States in 1 990
dollars totaled $0.9 million. The corresponding es timate
in 1997 dollars is $1.1 million. Thus, today ’s rule is not
subject to the requirements of sections 202 and 205 of the
UMRA. At the time EPA proposed its Implementation Rule,
EPA noted that if it chose a classification option that
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classified all areas under subpart 2 of part D, the se costs
may increase modestly, but would not reach $100 mil lion.
However, in promulgating the Phase 1 Rule, EPA adop ted a
classification scheme that resulted in approximatel y half
of the areas designated nonattainment being subject only to
the subpart 1 requirements.

The CAA imposes the obligation for States to submit
SIPs to implement the 8-hour ozone NAAQS; in this r ule, EPA
is merely fleshing out those requirements. However , even
if this rule did establish a requirement for States to
submit SIPs, it is questionable whether a requireme nt to
submit a SIP revision would constitute a Federal ma ndate in
any case. The obligation for a State to submita S IP that
arises out of section 110 and part D of the CAA is not
legally enforceable by a court of law, and at most isa
condition for continued receipt of highway funds.
Therefore, it is possible to view an action requiri ng such
a submittal as not creating any enforceable duty wi thin the
meaning of section 421(5)(9a)(l) of UMRA [2 U.S.C.
658(a)(1)]. Even if it did, the duty could be view ed as
falling within the exception for a condition of Fed eral
assistance under section 421(5)(a)(i)(I) of UMRA [2 U.S.C.

658(5)(a)(i)(1)]. As noted below under
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Judicial Review, ” this rule is covered under section 307(d)
of the CAA.

The EPA has determined that this rule contains no
regulatory requirements that may significantly or u niquely
affect small governments, including Tribal governme nts.
Nonetheless, EPA carried out consultations with
governmental entities affected by this rule.

E. Executive Order 13132: Federalism

Executive Order 13132, entitled “Federalism ” (64 FR
43255, August 10, 1999), requires EPA to develop an
accountable process to ensure “meaningful and timely input

by State and local officials in the development of

regulatory policies that have federalism implicatio ns. ”
“Policies that have federalism implications " is defined in
the Executive Order to include regulations that hav e

“substantial direct effects on the States, on the
relationship between the national government and th e

States, or on the distribution of power and

responsibilities among the various levels of govern ment. ”
This rule does not have federalism implications. | t

will not have substantial direct effects on the Sta tes, on

the relationship between the national government an d the

States, or on the distribution of power and

481



responsibilities among the various levels of govern
specified in Executive Order 13132. The RFG-relate
portions of the rule impose requirements on certain
refiners and other entities in the gasoline distrib
system, and not on States. In addition, as describ
section D, above (on UMRA), EPA previously determin
costs to States to implement the 8-hour ozone NAAQS
approximately $1 million. The CAA establishes the
whereby States take the lead in developing plans to
the NAAQS. This rule would not modify the relation
the States and EPA for purposes of developing progr
implement the NAAQS. In the non-RFG portions of th
EPA is interpreting the statutory SIP submission
requirements that apply to areas designated. As de
above, EPA has generally adopted the more flexible
proposed in the June 2003 proposal. Thus, Executiv
13132 does not apply to this rule.

Although section 6 of Executive Order 13132 does no
apply to this rule, EPA actively engaged the States
development of this rule. The EPA held regular cal
representatives of State and local air pollution co
agencies. Also, EPA held three public meetings at

described the approaches it was considering and pro
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opportunity for States and various other government
officials to comment on the options being considere
Finally, EPA held three public hearings after the p
rule was published to obtain public comments.

F. Executive Order 13175: Consultation and Coordin

al
d.

roposed

ation

with Indian Tribal Governments

Executive Order 13175, entitled “Consultation and

Coordination with Indian Tribal Governments

November 9, 2000), requires EPA to develop an accou

process to ensure “meaningful and timely input by tribal

officials in the development of regulatory policies
have tribal implications. ?

The portions of this rulemaking that relate to RFG
not create a mandate for any Tribal government. Th
does not impose any enforceable duties on these ent
Rather, the rule will affect only those refiners, i
or blenders of gasoline that choose to produce or i
RFG for sale in the nonattainment areas addressed i
rule, and the gasoline distributors and retail stat
those areas. The following discussion relates to t
RFG portions of the rule.

This rule concerns the implementation of the 8-hour

ozone NAAQS in areas designated nonattainment for t
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NAAQS. The CAA provides for States and Tribes to d evelop
plans to regulate emissions of air pollutants withi n their
jurisdictions. The non-RFG portions of this rule f lesh out
the statutory obligations of States and Tribes that develop
plans to implement the 8-hour ozone NAAQS. The TAR and the
CAA give Tribes the opportunity to develop and impl ement
CAA programs such as the 8-hour ozone NAAQS, but it leaves
to the discretion of the Tribe whether to develop t hese
programs and which programs, or appropriate element sofa
program, they will adopt.

This rule does not have Tribal implications as defi ned
by Executive Order 13175. There are 126 designated
nonattainment areas. Although there are 61 Tribes
estimated to be in one or more of those nonattainme nt
areas, this rule does not have a substantial direct effect
on one or more Indian Tribes, since no Tribe is req uired to
implement a CAA program to attain the 8-hour ozone NAAQS.
See:
http://www.epa.gov/oar/oagps/glo/designations/triba Idesig.h
tm for the list of Tribes included as part of a desig nated
nonattainment area. Furthermore, this rule does no t affect
the relationship or distribution of power and
responsibilities between the Federal government and Indian
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Tribes. The CAA and the TAR establish the relation

the Federal government and Tribes in developing pla
attain the NAAQS, and this rule does nothing to mod
relationship. Because this rule does not have Trib

implications, Executive Order 13175 does not apply.

Although Executive Order 13175 does not apply to th

rule, EPA did consult with Tribal leaders and envir
staff in developing this rule and encouraged Tribal

at an early stage. The EPA supports the national
Designations and Implementation Work Group

an open forum for all Tribes to voice concerns to E
the designation and implementation process for the
ozone NAAQS. These discussions have given EPA valu
information about Tribal concerns regarding impleme
of the 8-hour ozone NAAQS. The work group sent iss
summaries and suggestions for addressing them to th
formed National Tribal Air Association (NTAA), whic
turn sent them to Tribal leaders. The project lead

this rule informed interested Tribal leaders about

on the rule and invited input. The EPA encouraged

to participate in the national public meetings held

comment on early approaches to the rule. Several T
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made public comments at the April 2002 public meeti ng in
Tempe, Arizona.

Furthermore, EPA sent individualized letters to all

federally-recognized Tribes inviting Tribal leaders to
consult with EPA on the proposed implementation rul e. The
EPA received comment from the NTAA on several quest ions:

(1) the NTAA asked for clarification on the nature of EPA ’s
support for Tribes without TAS status and asked if EPA
would provide technical assistance in interpreting SIP
documentation to a Tribe without TAS approval; (2) the NTAA

asked EPA to explain how it envisions its role in

continuing consultation with Tribes throughout the

execution of SIPs. We respond to these comments in the
technical support document. The NTAA ’s final comment cited
concerns with the impact of NSR requirements on the Tribes.
The EPA acknowledges that offsets are a concern for Tribes.

We are currently evaluating potential options for
addressing this concern.

G. Executive Order 13045: Protection of Children fr om

Environmental Health and Safety Risks

Executive Order 13045: “Protection of Children From
Environmental Health and Safety Risks ” (62 FR 19885, April
23, 1997) applies to any rule that (1) is determine d to be
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“economically significant ” as defined under Executive Order
12866, and (2) concerns an environmental health or safety

risk that EPA has reason to believe may have a

disproportionate effect on children. If the regula tory
action meets both criteria, the Agency must evaluat e the
environmental health or safety effects of the plann ed rule
on children, and explain why the planned regulation is
preferable to other potentially effective and reaso nably

feasible alternatives considered by the Agency.

This rule is not subject to Executive Order 13045

because it implements a previously promulgated heal th-based
Federal standard - the 8-hour ozone NAAQS - and contains a
non- health-based determination of the extent to wh ich the
existing RFG program remains in place under the 8-h our
standard. We have evaluated the environmental heal th and
safety effects of the 8-hour o0zone NAAQS on childre n as
part of this previously promulgated Federal standar d. The
results of this evaluation are contained in 40 CFR part 50,
National Ambient Air Quality Standards for Ozone, F inal

Rule (62 FR 38855-38896, July 18, 1997; specificall y, 62 FR

38855, 62 FR 38860 and 62 FR 38865).

H. Executive Order 13211: Actions That Significantl y

Affect Energy Supply, Distribution, or Use
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This rule is not a “significant energy action ”as

defined in Executive Order 13211, “Actions That
Significantly Affect Energy Supply, Distribution, o rUse, ”
(66 FR 28355, May 22, 2001) because it is not likel y to

have a significant adverse effect on the supply,
distribution, or use of energy.

At the time of proposal, information on the

methodology and data regarding the assessment of po tential
energy impacts regarding implementation of the 8-h our
standard was addressed in Chapter 6 of U.S. EPA 200 3, Cost,
Emission Reduction, Energy, and Economic Impact Ass essment
of the Proposed Rule Establishing the Implementatio n
Framework for the 8-Hour, 0.08 ppm Ozone National A mbient
Air Quality Standard, prepared by the Innovative Strategies

and Economics Group, Office of Air Quality Planning and
Standards, Research Triangle Park, NC, April 24, 20 03.
Subsequently, EPA issued an Addendum 1 to that anal ysis for
the Phase 1 final rule and designated nonattainment areas.
For purposes of this final rule, EPA has issued Add endum 2.
By adopting the more flexible approaches while prov iding

for attainment and maintenance of the 8-hour NAAQS as
required by the CAA, additional energy cost associa ted with
more extensive use of less flexible approaches woul d be
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averted. The portions of this rule that relate to
merely clarify that the existing program continues
the 8-hour standard in the areas addressed by the r
the rule does not have a significant affect on ener
supply, distribution or use. The EPA evaluated ene
impacts of the RFG program in the RIA for the 1994
rulemaking establishing the RFG program.

|. National Technology Transfer Advancement Act

Section 12(d) of the National Technology Transfer
Advancement Act of 1995 (NTTAA), Public Law No. 104
section 12(d) (15 U.S.C. 272 note) directs EPA to u
voluntary consensus standards (VCS) in its regulato
activities unless to do so would be inconsistent wi
applicable law or otherwise impractical. Voluntary
consensus standards are technical standards (e.g.,
materials specifications, test methods, sampling
procedures, and business practices) that are develo
adopted by VCS bodies. The NTTAA directs EPA to pr
Congress, through OMB, explanations when the Agency
not to use available and applicable VCS.

This rulemaking does not involve technical standard

Therefore, EPA is not considering the use of any VC
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The EPA will encourage the States and Tribes to
consider the use of such standards, where appropria te, in
the development of the implementation plans.

J. Executive Order 12898: Federal Actions to Addre SS

Environmental Justice in Minority Populations and L oW-

Income Populations

Executive Order 12898 requires that each Federal
agency make achieving environmental justice part of its
mission by identifying and addressing, as appropria te,
disproportionately high and adverse human health or
environmental effects of its programs, policies, an d
activities on minorities and low-income populations

The EPA believes that this rule does not raise any
environmental justice concerns. Today's rule helps
establish a framework for bringing all areas of the country

into attainment with the 8-hour ozone standards, an

important environmental justice goal. The health a nd
environmental risks associated with ozone were cons idered
in the establishment of the 8-hour, 0.08 ppm ozone NAAQS,
and the standard was set at a level requisite to pr otect
public health with an adequate margin of safety. | n
setting this standard, EPA considered the effects o n
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sensitive subpopulations, such as those with respir
problems.

The EPA has designated as nonattainment these areas
the country that are not meeting the 8-hour ozone s
This rule will assist States as they develop plans
these nonattainment areas into attainment in accord
with the CAA schedule. By establishing guidelines
bringing these areas into attainment with the 8-hou
standard, the Phase 2 Rule advances an important
environmental justice goal and will help make signi
progress in providing for the fair treatment of all
with respect to air pollution.

In the preamble to the proposed rule, EPA took comm
on the Clean Air Development Communities (CADC) con
(regarding possible State adoption of land use plan
a pollution reduction strategy) and noted that it m
raise environmental justice concerns. Public comme
submitted that raised environmental justice concern
this concept. As noted earlier in the preamble to
Phase 2 Rule, EPA is not finalizing the CADC concep
has therefore not responded to these (or any other)

comments on the CADC concept.
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The RFG program is designed to reduce vehicle
emissions of toxic and ozone-forming substances. T his rule
will not alter the air quality benefits associated with the
RFG program.

K. Congressional Review Act

The Congressional Review Act, 5 U.S.C. 801 et seq., as
added by the Small Business Regulatory Enforcement Fairness
Act of 1996, generally provides that before a rule may take
effect, the agency promulgating the rule must submi tarule
report, which includes a copy of the rule, to each House of
the Congress and to the Comptroller General of the United
States. The EPA will submit a report containing th is rule
and other required information to the U.S. Senate, the U.S.
House of Representatives, and the Comptroller Gener al of
the United States prior to publication of the rule in the
Federal Register . A major rule cannot take effect until 60
days after it is published in the Federal Register . This
action is not a "major rule" as defined by 5 U.S.C. 804(2).
This rule will be effective [ INSERT DATE 60 DAYS AFTER

PUBLICATION].

L. Petitions for Judicial Review

Under section 307(b)(1) of the CAA, petitions for

judicial review of this action must be filed in the United

492



States Court of Appeals for the District of Columbi
Circuit by [insert date 60 days after publication]
a petition for reconsideration by the Administrator
final rule does not affect the finality of this rul

the purposes of judicial review nor does it extend
within which a petition for judicial review may be

and shall not postpone the effectiveness of such ru
action. This action may not be challenged later in
proceedings to enforce its requirements. See CAA s
307(b)(2).

M. Determination Under Section 307(d )

Pursuant to sections 307(d)(1)(E) and 307(d)(1)(V)
the CAA, the Administrator determines that this act
subject to the provisions of section 307(d). Secti
307(d)(1)(V) provides that the provisions of sectio
apply to "such other actions as the Administrator m
determine."” While the Administrator did not make t
determination earlier, the Administrator believes t
of the procedural requirements, e.g., docketing, he
and comment periods, of section 307(d) have been co
with during the course of this rulemaking.

APPENDIX A TO PREAMBLE
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Methods to Account for Non-Creditable Reductions wh en
Calculating ROP Targets for the 2008 and Later ROP
Milestone Years

The following methods properly account for the non-

creditable emissions reductions when calculating RO P
targets for the 2008 and later ROP milestone years. 19 They
are consistent with requirements of sections 182(b) (1)(C)

and (D) and 182(c)(2)(B) of the CAA.
(1) Method 1: For areas that must meet a 15 percen tvVOC
reduction requirement by 2008:

(A) Estimate the actual anthropogenic base year VOC

inventory in 2002 with all 2002 control programs in

place for all sources.

(B) Using the same highway vehicle activity inputs

used to calculate the actual 2002 inventory, run th e

appropriate motor vehicle emissions model for 2002 and

1 19 . . .
These methods assume the use of EPA’s on-road motor vehicle emissions

model in all States other than California. All of the methods given here require the user
to turn off all post-1990 CAA measures as part of the calculation. In EPA’s current
motor vehicle emissions model, MOBILE®6.2, this is accomplished using the NO CLEAN
AIR ACT command as described in the MOBILEG6.2 User's Guide (found at
http://www.epa.gov/otag/m6.htm). Users of future versions of EPA’s motor vehicle
emissions model should consult the appropriate User’s Guide for the version of the model
they are using for instructions on what model command to use. For California
nonattainment areas, the current motor vehicle emissions model is EMFAC2002. Users
modeling California nonattainment areas should consult with the EPA Regional Office
for information on doing equivalent calculations in that model and in future versions.
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for 2008 with all post-1990 CAA measures turned off
Any other local inputs for vehicle inspection and
maintenance (I/M) programs should be set according
the program that was required to be in place in 199
Fuel Reid Vapor Pressure (RVP) should be set at 9.0
7.8 depending on the RVP required in the local area
a result of fuel RVP regulations promulgated in Jun
1990.

(C) Calculate the difference between the 2002 and
2008 VOC emission factors calculated in Step B and
multiply by 2002 vehicle miles traveled (VMT). The
result is the VOC emissions reductions that will oc

between 2002 and 2008 without the benefits of any

post-1990 CAA measures. These are the non-creditab

reductions that occur over this period.

(D) Subtract the non-creditable reductions calcula
in Step C from the actual anthropogenic 2002 invent
estimated in Step A. This adjusted VOC inventory i
the basis for calculating the target level of
emissions in 2008.

(E) Reduce the adjusted VOC inventory calculated i
Step D by 15 percent. The result is the target lev

of VOC emissions in 2008 in order to meet the 2008
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requirement. The actual projected 2008 inventory f or
all sources with all control measures in place and
including projected 2008 growth in activity must be at
or lower than this target level of emissions.
(2) Method 2: For areas covered under 40 CFR
51.910(a)(2)(ii)(C) and that meet an 18 percent VOC
emission reduction requirement by 2008 with NO x Substitution
allowed, following EPA's NO x Substitution Guidance:
(A) Estimate the actual anthropogenic base year
inventory for both VOC and NO x In 2002 with all 2002
control programs in place.
(B) Using the same highway vehicle activity inputs
used to calculate the actual 2002 inventory, run th e
appropriate motor vehicle emissions model for 2002 and
for 2008 with all post-1990 CAA measures turned off
Any other local inputs for I/M programs should be s et
according to the program that was required to be in
place in 1990. Fuel RVP should be set at 9.0 or 7. 8
depending on the RVP required in the local area as a
result of fuel RVP regulations promulgated in June,
1990.
(C) Calculate the difference between 2002 and 2008

VOC emissions factors calculated in Step B and
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multiply by 2002 VMT. The result is the VOC emissi ons
reductions that will occur between 2002 and 2008

without the benefits of any post-1990 CAA measures.

These are the non-creditable VOC reductions that oc cur
over this period. Calculate the difference between

2002 and 2008 NO , emissions factors calculated in Step

B and multiply by 2002 VMT. This result is the NO X
emissions reductions that will occur between 2002 a nd
2008 without the benefits of any post-1990 CAA

measures. These are the non-creditable NO x reductions
that occur over this period.

(D) Subtract the non-creditable VOC reductions

calculated in Step C from the actual anthropogenic

2002 VOC inventory estimated in Step A. Subtract t he
non-creditable NO « reductions calculated in Step C from

the actual anthropogenic 2002 NO x Inventory estimated

in Step A. These adjusted VOC and NO x Inventories are

the basis for calculating the target level of

emissions in 2008.

(E) The target level of VOC and NQ emissions in 2008
needed to meet the 2008 ROP requirement is any

combination of VOC and NO « reductions from the adjusted

inventories calculated in Step D that total 18
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percent. For example, the target level of VOC

emissions in 2008 could be a 10 percent reduction f

the adjusted VOC inventory in Step D and an 8 perce

rom

nt

reduction from the adjusted NO x inventory in Step D.

The actual projected 2008 VOC and NO x Inventories for

all sources with all control measures in place and
including projected 2008 growth in activity must be
or lower than the target levels of VOC and NO
emissions.

(3) Method 3: For all areas that have used Method

at

1 above

(and therefore do not have a NO «x target level of emissions

for 2008) and must meet an additional reduction VOC

requirement of 9 percent every 3 years after 2008 w

ith NO

substitution allowed, following EPA's NO x Substitution

Guidance. Each subsequent target level of emission

be calculated as an emission reduction from the pre

target.
(A) Estimate the actual anthropogenic base year NO
inventory in 2002 with all 2002 control programs in
place for all sources.
(B) Using the same highway vehicle activity inputs
used to calculate the actual 2002 inventory, run th

appropriate emissions model for VOC and NO
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2008 (previously done in Step B in Method 1 for VOC

but not necessarily for NO x) and 2011 with all

post-1990 CAA measures turned off. Any other local

inputs for I/M programs should be set according to the
program that was required to be in place in 1990.

Fuel RVP should be set at 9.0 or 7.8 depending on t he
RVP required in the local area as a result of fuel RVP
regulations promulgated in June, 1990.

(C) Calculate the difference between 2008 and 2011

VOC emission factors calculated in Step B and multi ply
by 2002 VMT. The result is the VOC emissions

reductions that will occur between 2008 and 2011

without the benefits of any post-1990 CAA measures.

These are the non-creditable VOC reductions that oc cur
over this period. Calculate the difference between

2002 and 2011 NO , emission factors calculated in Step B

and multiply by 2002 VMT. The result is the NO x
emissions reductions that will occur between 2002 a nd
2011 without the benefits of any post-1990 CAA

measures. These are the non-creditable NO x reductions
that occur over this period.

(D) Subtract the non-creditable VOC reductions

calculated in Step C from the 2008 VOC target level of
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emissions calculated previously. Subtract the

non-creditable NO «x reductions calculated in Step C from

the actual 2002 NO x iInventory of emissions calculated

in Step A. These adjusted VOC and NO x iInventories are
the basis for calculating the target level of

emissions in 2011.

(E) The target level of VOC and NO x emissions in 2011

needed to meet the 2011 ROP requirement is any

combination of VOC and NO « reductions from the adjusted
inventories calculated in Step E that total 9 perce nt.
For example, the target level of VOC emissions in 2 011
could be a 4 percent reduction from the adjusted VO C
inventory in Step C and a 5 percent reduction from the

adjusted NO  inventory in Step C. The actual projected

2011 VOC and NO  inventories for all sources with all

control measures in place and including projected 2 011
growth in activity must be at or lower than the tar get
levels of VOC and NO x emissions.

(F) For subsequent 3-year periods until the attainm ent

date, repeat the process for VOC. For subsequent 3 -

year periods, the adjusted NO «x inventory should be
based on the difference in NO x emissions during that 3-
year period when all post-1990 CAA measures are tur ned
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off, subtracted from the previous NO « target level of

emissions. For example, for 2014, take the differe

in NO , emissions reductions that will occur between
2011 and 2014 without the benefits of any post-1990

CAA measures. This value is subtracted from the 20

nce

11

target level of NO x emissions calculated in Step D to

get the adjusted NO «x inventory to be used as the basis

for calculating the target level of NO x emissions in

2014.

(4) Method 4: For all areas that have used Method

2 above

(and therefore do have a NO «x target level of emissions for

2008) and must meet an additional reduction VOC req

of 9 percent every 3 years after 2008 with NO

uirement

« Substitution

allowed, following EPA's NO x Substitution Guidance. Each

subsequent target level of emissions should be calc

as an emissions reductions from the previous target
(A) Using the same highway vehicle activity inputs
used to calculate the actual 2002 inventory, run th
appropriate emissions model for VOC and NO
(previously done in Step B in Method 2) and 2011 wi
all post-1990 CAA measures turned off. Any other
local inputs for I/M programs should be set accordi

to the program that was required to be in place in
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1990. Fuel RVP should be set at 9.0 or 7.8 dependi ng
on the RVP required in the local area as a result o f
fuel RVP regulations promulgated in June, 1990.

(B) Calculate the difference between 2008 and 2011

VOC emission factors calculated in Step A and multi ply
by 2002 VMT. The result is the VOC emissions

reductions that will occur between 2008 and 2011

without the benefits of any post-1990 CAA measures.

These are the non-creditable VOC reductions that oc cur
over this period. Calculate the difference between

2008 and 2011 NO , emission factors calculated in Step A

and multiply by 2002 VMT. The result is the NO X
emissions reductions that will occur between 2008 a nd
2011 without the benefits of any post-1990 CAA

measures. These are the non-creditable NO x reductions
that occur over this period.

(C) Subtract the non-creditable VOC reductions

calculated in Step B from the 2008 VOC target level of
emissions calculated previously. Subtract the

non-creditable NO x reductions calculated in Step B from

the 2008 NO  target level of emissions calculated

previously. These adjusted VOC and NO «x inventories are
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the basis for calculating the target level of

emissions in 2011.

(D) The target level of VOC and NO x emissions in 2011

needed to meet the 2011 ROP requirement is any

combination of VOC and NO « reductions from the adjusted

inventories calculated in Step E that total 9 perce

For example, the target level of VOC emissions in 2

could be a 4 percent reduction from the adjusted VO
inventory in Step C and a 5 percent reduction from
adjusted NO  inventory in Step C. The actual projected
2011 VOC and NO  inventories for all sources with all
control measures in place and including projected 2
growth in activity must be at or lower than the tar

levels of VOC and NO x emissions.

(E) Repeat entire process for subsequent 3-year

periods until the attainment date.

APPENDIX B TO PREAMBLE

GLOSSARY OF TERMS AND ACRONYMS

ACT Alternative Control Techniques

ARTBA American Road and Transportation Builders
Association

BACT Best Available Control Technology
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BART
CAA
CAAAC
CADCs
CAIR
CERR
CFR
CMAQ
CMSA
CO
CTG
DOT
EMFAC
ESRP
CTG
EGUs
EPA
FIP
FMVCP
HON
ICR
I/M

km

Best Available Retrofit Technology
Clean Air Act
Clean Air Act Advisory Committee
Clean Air Development Communities
Clean Air Interstate Rule
Consolidated Emissions Reporting Rule
Code of Federal Regulations
Congestion Mitigation and Air Quality
Consolidated Metropolitan Statistical Area
Carbon Monoxide
Control Technique Guideline
Department of Transportation
EMissions FACtors(a mobile emissions mod el)
Emissions Statement Reporting Program
Control Technique Guidelines
Electricity Generating Units
Environmental Protection Agency
Federal Implementation Plan
Federal Motor Vehicle Control Program
Hazardous Organic NESHAP
Information Collection Requirement
Inspection and Maintenance Area

Kilometers
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LADCO Lake Michigan Air Directors Consortium

LAER Lowest Achievable Emission Rate

MACT Maximum Achievable Control Technology
MCR Mid-course Review

MPO Metropolitan Planning Organization

MSA Metropolitan Statistical Area

NAA Nonattainment Area

NAAMS National Ambient Air Modeling Strategy
NAAQS National Ambient Air Quality Standards

NAMS/SLAMS  National Air Monitoring Stations/Sta

Local Air Monitoring Stations

NAS National Academy of Sciences
NCore National Core Monitoring Stations
NESHAP National Emission Standards for Hazardo

Air Pollutants

NQ Nitrogen Oxides

NG Reactive Oxides of Nitrogen

NPRM Notice of Proposed Rulemaking

NSR New Source Review

NTAA National Tribal Air Association

NTTAA National Technology Transfer Advancement
of 1995

OomMB Office of Management and Budget
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OTAG Ozone Transport Assessment Group

OTR Ozone Transport Region

PAMS Photochemical Assessment Monitoring Stations

PM Particulate Matter

PMs Fine Particulate Matter

PMo Particulate Matter Having a Nominal
Aerodynamic Diameter Less than or Eq ual to
10 Microns

ppb Parts per Billion

ppm Parts per Million

PSD Prevention of Significant Deterioration

psi Pounds Per Square Inch

RACM Reasonably Available Control Measures

RACT Reasonably Available Control Technology

RFASA Regulatory Flexibility Act Screening
Analysis

RFP Reasonable Further Progress

RIA Regulatory Impact Analysis

ROG Reactive Organic Gases

ROP Rate of Progress

RPOs Regional Planning Organizations

RVP Reid Vapor Pressure

SBA Small Business Administration
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SCR Selective Catalytic Reduction

SIPs State Implementation Plans
SO Sulfur Dioxide
TAR Tribal Authority Rule
TAS Treatment in the Same Manner as a State
( “Treatment as State ")
TEA-21 Transportation Equity Act for the Twent y-

first Century

TIPs Tribal Implementation Plans

tpy Tons Per Year

TSP Total Suspended Particulates

TTN/SCRAM  Technical Transfer Network/Support C enter

for Regulatory Air Models

UMRA Unfunded Mandates Reform Act of 1995

U.S. DOT United States Department of Transport ation
VCS Voluntary Consensus Standards

VMT Vehicle Miles Traveled

VOC Volatile Organic Compound
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Final Rule to Implement the 8-Hour Ozone NAAQS — Ph
Page 508 of 558

LIST OF SUBJECTS
40 CFR Part 50
Environmental protection, Air pollution control, Ca
monoxide, Lead, Nitrogen dioxide, Ozone, Particulat
matter, Sulfur oxides.
40 CFR Part 51
Air pollution control, Intergovernmental relations,
Particulate matter, Transportation, Volatile organi
compounds.
40 CFR Part 81
Environmental protection, Air pollution control, Na
parks, Wilderness areas.
AUTHORITY
42 U.S.C. 7408; 42 U.S.C. 7410; 42 U.S.C. 7501-7511

U.S.C. 7601(a)(1); 42 U.S.C. 7401.

Dated:

Stephen L. Johnson,
Administrator.
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For the reasons stated in the preamble, title 40, ¢ hapter |
of the Code of Federal Regulations is amended as fo llows:
Part 51 -Requirements for Preparation, Adoption, and

Submittal of Implementation Plans

1. The authority citation for part 51 continues to read as
follows:

Authority: 23 U.S.C. 101; 42 U.S.C. 7401-7671q.

Subpart | - [Amended]

2. Section 51.165 is amended as follows:
a. By revising paragraphs (a)(1)(iv)(A)(1 and(2 ).
b. By adding paragraph (a)(1)(iv)(A)(3 ).

c. By adding paragraphs (a)(1)(v)(E) and (F).

d. By revising paragraph (a)(1)(x).

e. By revising paragraph (a)(3)(ii)(C).

f. By adding paragraphs (a)(8), (a)(9), and (a)(10 ).

§51.165 Permit requirements

(a) * % *
(1) * % %
(|V) * % %
(A) * * %
(1) Any stationary source of air pollutants that
emits, or has the potential to emit, 100 tons pery ear or

more of any regulated NSR pollutant, except that lo wer

509



emissions thresholds shall apply in areas subject t

subpart 2, subpart 3, or subpart 4 of part D, title

the Act, according to paragraphs (a)(1)(iv)(A)(1 BN

through (vi ) of this section.

(i) 50 tons per year of volatile organic compounds i
any serious ozone nonattainment area.

(i) 50 tons per year of volatile organic compounds
in an area within an ozone transport region, except
severe or extreme o0zone nonattainment area.

(iii ) 25 tons per year of volatile organic compounds
in any severe ozone nonattainment area.

(iv_) 10 tons per year of volatile organic compounds
in any extreme ozone nonattainment area.

(v) 50 tons per year of carbon monoxide in any
serious nonattainment area for carbon monoxide, whe
stationary sources contribute significantly to carb
monoxide levels in the area (as determined under ru
issued by the Administrator)

(vi_) 70 tons per year of PM-10 in any serious
nonattainment area for PM-10;

(2) For the purposes of applying the requirements of

paragraph (a)(8) of this section to stationary sour

nitrogen oxides located in an ozone nonattainment a
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in an ozone transport region, any stationary source which

emits, or has the potential to emit, 100 tons pery ear or
more of nitrogen oxides emissions, except that the emission
thresholds in paragraphs (a)(1)(iv)(A)(2 )@ ) through (vi )
of this section shall apply in areas subject to sub part 2

of part D, title | of the Act.

(i) 100 tons per year or more of nitrogen oxides in
any ozone nonattainment area classified as marginal or
moderate.

(i) 100 tons per year or more of nitrogen oxides in
any ozone nonattainment area classified as a transi tional,
submarginal, or incomplete or no data area, when su ch area
is located in an ozone transport region.

(ili ) 100 tons per year or more of nitrogen oxides in
any area designated under section 107(d) of the Act as
attainment or unclassifiable for ozone that is loca ted in
an ozone transport region.

(iv_) 50 tons per year or more of nitrogen oxides in
any serious nonattainment area for ozone.

(v) 25 tons per year or more of nitrogen oxides in
any severe nonattainment area for ozone.

(vi_) 10 tons per year or more of nitrogen oxides in

any extreme nonattainment area for ozone; or
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(3) Any physical change that would occur at a
stationary source not qualifying under paragraphs
@) (v)(A)(1 _)or (2 ) ofthis section as a major
stationary source, if the change would constitute a
stationary source by itself.

* ok ok ok ok

(V) ***

(E) For the purpose of applying the requirements o
(a)(8) of this section to modifications at major st
sources of nitrogen oxides located in ozone nonatta
areas or in ozone transport regions, whether or not
to subpart 2, part D, title | of the Act, any signi
net emissions increase of nitrogen oxides is consid
significant for ozone.

(F) Any physical change in, or change in the metho
of operation of, a major stationary source of volat
organic compounds that results in any increase in e
of volatile organic compounds from any discrete ope
emissions unit, or other pollutant emitting activit
source shall be considered a significant net emissi
increase and a major modification for ozone, if the

stationary source is located in an extreme ozone
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nonattainment area that is subject to subpart 2, pa rt D,

title | of the Act.

* ok ok ok ok
(X)(A) Significant means, in reference to a net

emissions increase or the potential of a source to emit any

of the following pollutants, a rate of emissions th at would

equal or exceed any of the following rates:
POLLUTANT EMISSION RATE
Carbon monoxide: 100 tons per year (tpy)
Nitrogen oxides: 40 tpy
Sulfur dioxide: 40 tpy
Ozone: 40 tpy of volatile organic compounds or NO X
Lead: 0.6 tpy
PM-10: 15 tpy PM-10
(B) Notwithstanding the significant emissions rate

for ozone in paragraph (a)(1)(x)(A) of this section :

significant means, in reference to an emissions inc rease or
a net emissions increase, any increase in actual em issions
of volatile organic compounds that would result fro m any
physical change in, or change in the method of oper ation

of, a major stationary source locating in a serious or
severe ozone nonattainment area that is subject to subpart
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2, part D, title | of the Act, if such emissions in
of volatile organic compounds exceeds 25 tons pery

(C) For the purposes of applying the requirements
paragraph (a)(8) of this section to modifications a
stationary sources of nitrogen oxides located in an
nonattainment area or in an ozone transport region,
significant emission rates and other requirements f
volatile organic compounds in paragraphs (a)(1)(x)(
and (E) of this section shall apply to nitrogen oxi
emissions.

(D) Notwithstanding the significant emissions rate
for carbon monoxide under paragraph (a)(1)(x)(A) of
section, significant means, in reference to an emis
increase or a net emissions increase, any increase
actual emissions of carbon monoxide that would resu
any physical change in, or change in the method of
operation of, a major stationary source in a seriou
nonattainment area for carbon monoxide if such incr
equals or exceeds 50 tons per year, provided the
Administrator has determined that stationary source
contribute significantly to carbon monoxide levels

area.
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(E) Notwithstanding the significant emissions rate S

for ozone under paragraphs (a)(1)(x)(A) and (B) of this
section, any increase in actual emissions of volati le
organic compounds from any emissions unit at a majo r
stationary source of volatile organic compounds loc ated in
an extreme ozone nonattainment area that is subject to
subpart 2, part D, title | of the Act shall be cons idered a

significant net emissions increase.

* ok ok ok ok
(3) * * *
(i) * * *
(ii) * * *
(C) Emission reduction credits from shutdowns and
curtailments. (1 ) Emissions reductions achieved by
shutting down an existing emission unit or curtaili ng
production or operating hours may be generally cred ited for

offsets if they meet the requirements in paragraphs
@)@B)(I)(C)(1 )@ ) through (i ) of this section.
(i) Such reductions are surplus, permanent,

guantifiable, and federally enforceable.

(i) The shutdown or curtailment occurred after th e
last day of the base year for the SIP planning proc €ess.
For purposes of this paragraph, a reviewing authori ty may
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choose to consider a prior shutdown or curtailment
occurred after the last day of the base year if the
projected emissions inventory used to develop the
attainment demonstration explicitly includes the em
from such previously shutdown or curtailed emission
However, in no event may credit be given for shutdo
occurred before August 7, 1977.

(2) Emissions reductions achieved by shutting down
existing emissions unit or curtailing production or
operating hours and that do not meet the requiremen
paragraph (a)(3)(ii))(C)(1)(ii) of this section may
generally credited only if:

(i) The shutdown or curtailment occurred on or aft
the date the construction permit application is fil

(i) The applicant can establish that the proposed
new emissions unit is a replacement for the shutdow
curtailed emissions unit, and the emissions reducti
achieved by the shutdown or curtailment met the
requirements of paragraph (a)(3)(ii)(C)(1)(i)of thi
section.

* ok ok ok ok
(8) The plan shall provide that the requirements o

this section applicable to major stationary sources
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major modifications of volatile organic compounds s
apply to nitrogen oxides emissions from major stati
sources and major modifications of nitrogen oxides
0zone transport region or in any ozone nonattainmen
except in 0zone nonattainment areas or in portions
ozone transport region where the Administrator has
a NOy waiver applying the standards set forth under secti
182(f) of the Act and the waiver continues to apply

(9)() The plan shall require that in meeting the
emissions offset requirements of paragraph (a)(3) o
section for ozone nonattainment areas that are subj
subpart 2, part D, title | of the Act, the ratio of
actual emissions reductions of VOC to the emissions
increase of VOC shall be as follows:

(A) In any marginal nonattainment area for ozone
least 1.1:1;

(B) In any moderate nonattainment area for ozone
least 1.15:1;

(C) In any serious nonattainment area for ozone
least 1.2:1;

(D) In any severe nonattainment area for ozone
least 1.3:1 (except that the ratio may be at least

the approved plan also requires all existing major
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in such nonattainment area to use BACT for the cont
VOC); and

(E) In any extreme nonattainment area for ozone
least 1.5:1 (except that the ratio may be at least
the approved plan also requires all existing major
in such nonattainment area to use BACT for the cont
VOC); and

(i) Notwithstanding the requirements of paragraph
(@)(9)(i) of this section for meeting the requireme
paragraph (a)(3) of this section, the ratio of tota
emissions reductions of VOC to the emissions increa
VOC shall be at least 1.15:1 for all areas within a
transport region that is subject to subpart 2, part
title | of the Act, except for serious, severe, and
0zone nonattainment areas that are subject to subpa
part D, title | of the Act.

(i) The plan shall require that in meeting the
emissions offset requirements of paragraph (a)(3) o
section for ozone nonattainment areas that are subj
subpart 1, part D, title | of the Act (but are not
to subpart 2, part D, title | of the Act, including

0zone nonattainment areas subject to 40 CFR 51.902(
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ratio of total actual emissions reductions of VOC t

emissions increase of VOC shall be at least 1:1.

(10) The plan shall require that the requirements

this section applicable to major stationary sources

major modifications of PM-10 shall also apply to ma

stationary sources and major modifications of PM-10

precursors, except where the Administrator determin

such sources do not contribute significantly to PM-

levels that exceed the PM-10 ambient standards in t

*k*k k% %

3.

a.

b.

C.

Section 51.166 is amended as follows:
By revising paragraph (b)(2)(ii).

By revising paragraph (b)(2)(ii).

By revising the entry for “ozone ” in the list in

paragraph (b)(23)(i).

d.

e. By revising the second sentence of footnote 1 t

By revising paragraph (b)(49)(i).

paragraph (i)(5)(i)(e )

§51.166 Prevention of significant deterioration of

o the

of
and

jor

es that

10

he area.

air

quality .

* k k% %

(b) * k%

(1) * % %
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(i) A major source that is major for volatile

organic compounds or NO x shall be considered major for

ozone.
* ok ok ok ok

(2) ***

(i) Any significant emissions increase (as define d
at paragraph (b)(39) of this section) from any emis sions
units or net emissions increase (as defined in para graph
(b)(3) of this section) at a major stationary sourc e that
is significant for volatile organic compounds or NO x shall

be considered significant for ozone.
* k k k%
(23)(i)) ***
POLLUTANT AND EMISSIONS RATE

* % %

Ozone: 40 tpy of volatile organic compounds or NO X
T
(49) * * *
() Any pollutant for which a national ambient air
guality standard has been promulgated and any const ituents
or precursors for such pollutants identified by the
Administrator (e.g., volatile organic compounds and NOy are

precursors for ozone);
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* ok ko
(i) * * *

(5) * * *

(i) * * *

(e)***

[footnote 1:] No de minimis air quality level is p

for ozone. However, any net emissions increase of
per year or more of volatile organic compounds or n
oxides subject to PSD would be required to perform
ambient impact analysis, including the gathering of

quality data.

Subpart X [Amended]

4. Section 51.906 is added to read as follows:
§51.906 Redesignation to nonattainment following in
designations for the 8-hour NAAQS.

For any area that is initially designated attainmen
unclassifiable for the 8-hour NAAQS and that is
subsequently redesignated to nonattainment for the
ozone NAAQS, any absolute, fixed date applicable in
connection with the requirements of this part is ex

by a period of time equal to the length of time bet

effective date of the initial designation for the 8
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NAAQS and the effective date of redesignation, exce pt as
otherwise provided in this subpart.

5. Section 51.908 is amended as follows:

a. By revising the section heading.

b. By designating the existing text as paragraph ( d).

c. By adding paragraphs (a), (b), and (c).

§51.908 What modeling and attainment demonstration

requirements apply for purposes of the 8-hour ozone NAAQS?
(a) What is the attainment demonstration requireme nt for
an area classified as moderate or higher under subp art 2
pursuant to §51.903? An area classified as moderate or

higher under §51.903 shall be subject to the attainment

demonstration requirement applicable for that

classification under section 182 of the Act, except such
demonstration is due no later than 3 years after th earea ’s
designation for the 8-hour NAAQS.

(b) What is the attainment demonstration requiremen t for an
area subject only to subpart 1 in accordance with

§51.902(b)?  An area subject to §51.902(b) shall be subject

to the attainment demonstration under section 172(c )(1) of
the Act and shall submit an attainment demonstratio n no

later than 3 years after the area ’s designation for the

8-hour NAAQS.
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(c) What criteria must the attainment demonstration meet?

An attainment demonstration due pursuant to paragra ph (a)
or (b) of this section must meet the requirements o f

§51.112; the adequacy of an attainment demonstration shall
be demonstrated by means of a photochemical grid mo del or

any other analytical method determined by the

Administrator, in the Administrator's discretion, t 0 be at
least as effective. 6. Section 51.910 is added to read as
follows:

§51.910 What requirements for reasonable further pr ogress
(RFP) under sections 172(c)(2) and 182 apply for ar eas
designated nonattainment for the 8-hour ozone NAAQS ?

(&) What are the general requirements for RFP for an area
classified under subpart 2 pursuant to §51.903? For an area
classified under subpart 2 pursuant to §51.903, the RFP
requirements specified in section 182 of the Act fo r that

area's classification shall apply.

(1) What is the content and timing of the RFP plan

required under sections 182(b)(1) and 182(c)(2)(B) of the

Act for an area classified as moderate or higher pu rsuant

to §51.903 (subpart 2 coverage)?

(i) Moderate or Above Area . (A) Except as

provided in paragraph (a)(1)(ii) of this section, f or each
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area classified as moderate or higher, the State sh all

submit a SIP revision consistent with section 182(b )(1) of
the Act no later than 3 years after designation for the 8-
hour NAAQS for the area. The 6-year period referen cedin
section 182(b)(1) of the Act shall begin January 1 of the
year following the year used for the baseline emiss ions
inventory.

(B) For each area classified as serious or
higher, the State shall submit a SIP revision consi stent
with section 182(c)(2)(B) of the Act no later than 3 years
after designation for the 8-hour NAAQS. The final
increment of progress must be achieved no later tha n the
attainment date for the area.

(ii) Area with Approved 1-hour Ozone 15 Percent

VOC ROP Plan . An area classified as moderate or higher

that has the same boundaries as an area, or is enti rely
composed of several areas or portions of areas, for which
EPA fully approved a 15 percent plan for the 1-hour NAAQS
is considered to have met section 182(b)(1) of the Act for

the 8-hour NAAQS and instead:
(A) If classified as moderate, the area is
subject to RFP under section 172(c)(2) of the Act a nd shall

submit no later than 3 years after designation for the 8-
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hour NAAQS a SIP revision that meets the requiremen ts of

paragraph (b)(2) of this section, consistent with t he
attainment date established in the attainment demon stration
SIP.

(B) If classified as serious or higher, the

area is subject to RFP under section 182(c)(2)(B) o f the
Act and shall submit no later than 3 years after
designation for the 8-hour NAAQS an RFP SIP providi ng for
an average of 3 percent per year of VOC and/or NO x emissions
reductions for

(1) the 6-year period beginning January
1 of the year following the year used for the basel ine
emissions inventory; and

(2) all remaining 3-year periods after
the first 6-year period out to the area's attainmen t date.

(i) Moderate and Above Area for Which Only a

Portion Has an Approved 1-hour Ozone 15 Percent VOC ROP

Plan. An area classified as moderate or higher that

contains one or more areas, or portions of areas, f or which
EPA fully approved a 15 percent plan for the 1-hour NAAQS
as well as areas for which EPA has not fully approv edal5

percent plan for the 1-hour NAAQS shall meet the
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requirements of either paragraph (a)(1)(iii)(A) or (B)

below.

(A) The State shall not distinguish between
the portion of the area that previously met the 15 percent
VOC reduction requirement and the portion of the ar ea that
did not, and

(1) The State shall submit a SIP

revision consistent with section 182(b)(1) of the A ctno
later than 3 years after designation for the 8-hour NAAQS
for the entire area. The 6-year period referenced in
section 182(b)(1) of the Act shall begin January 1 of the
year following the year used for the baseline emiss ions
inventory.

(2 ) For each area classified as serious or
higher, the State shall submit a SIP revision consi stent
with section 182(c)(2)(B) of the Act no later than 3 years

after designation for the 8-hour NAAQS. The final
increment of progress must be achieved no later tha n the
attainment date for the area.
(B) The State shall treat the area as two
parts, each with a separate RFP target as follows:
(1) For the portion of the area

without an approved 15 percent VOC RFP plan for the 1-hour
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standard, the State shall submit a SIP revision con sistent

with section 182(b)(1) of the Act no later than 3y ears
after designation for the 8-hour NAAQS for the area . The
6-year period referenced in section 182(b)(1) of th e Act
shall begin January 1 of the year following the yea r used
for the baseline emissions inventory. Emissions red uctions
to meet this requirement may come from anywhere wit hin the

8-hour nonattainment area.

(2) For the portion of the area with

an approved 15 percent VOC plan for the 1-hour NAAQ S, the
State shall submit a SIP as required under paragrap h
(b)(2)of this section.

(2) What restrictions apply on the creditability of

emission control measures for the RFP plans require d under
this section? Except as specifically provided in section
182(b)(1)(C) and (D) and section 182(c)(2)(B) of th e Act,

all SIP-approved or federally promulgated emissions

reductions that occur after the baseline emissions

inventory year are creditable for purposes of the R FP
requirements in this section, provided the reductio ns meet
the requirements for creditability, including the n eed to
be enforceable, permanent, quantifiable and surplus , as

527



in the requirements of

described for purposes of State economic incentive programs
§51.493 of this part.

(b) How does the RFP requirement of section 172( c)(2) of
the Act apply to areas subject to that requirement?
(1) An area subject to the RFP requirement of subpa rel
pursuant to §51.902(b) or a moderate area subject to subpart
2 as covered in paragraphs (a)(1)(ii)(A) of this se ction
shall meet the RFP requirements of section 172(c)(2 ) of the
Act as provided in paragraph (b)(2) of this section
(2) The State shall submit no later than 3 years fo llowing
designation for the 8-hour NAAQS a SIP providing fo r RFP
consistent with the following:

(i) For each area with an attainment
demonstration requesting an attainment date of 5 ye ars or
less after designation for the 8-hour NAAQS, the at tainment
demonstration SIP shall require that all emissions
reductions needed for attainment be implemented by the
beginning of the attainment year ozone season.

(i) For each area with an attainment
demonstration requesting an attainment date more th an5

years after designation for the 8-hour NAAQS, the

attainment demonstration SIP -
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(A) Shall provide for a 15 percent emission
reduction from the baseline year within 6 years aft er the
baseline year.

(B) May use either NO x Or VOC emissions

reductions (or both) to achieve the 15 percent emis sion
reduction requirement. Use of NO x emissions reductions must
meet the criteria in section 182(c)(2)(C) of the Ac t.

(C) For each subsequent 3-year period out

to the attainment date, the RFP SIP must provide fo ran
additional increment of progress. The increment fo r each
3-year period must be a portion of the remaining em ission
reductions needed for attainment beyond those reduc tions
achieved for the first increment of progress (e.g., beyond
2008 for areas designated nonattainment in June 200 4).

Specifically, the amount of reductions needed for

attainment is divided by the number of years needed for
attainment after the first increment of progress in order
to establish an "annual increment.” For each 3-yea r period
out to the attainment date, the area must achieve r oughly

the portion of reductions equivalent to three annua I
increments.

(c) What method should a State use to calculate RF P

targets?
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In calculating RFP targets for the initial 6-year p
and the subsequent 3-year periods pursuant to this
the State shall use the methods consistent with the
requirements of sections 182(b)(1)(C) and (D) and
182(c)(2)(B) to properly account for non-creditable
reductions.

(d) What is the baseline emissions inventory for R

eriod

section,

FP

plans?

For the RFP plans required under this section, the
emissions inventory shall be determined at the time
designation of the area for the 8-hour NAAQS and sh
the emissions inventory for the most recent calenda
for which a complete inventory is required to be su

to EPA under the provisions of subpart A of this pa
more recent alternative baseline emissions inventor
provided the State demonstrates that the baseline i
meets the CAA provisions for RFP and provides a rat
for why it is appropriate to use the alternative ba
year rather than 2002 to comply with the CAA's RFP
provisions.

7. Section 51.912 is added to read as follows:
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the Act.

§51.912 What requirements apply for reasonably avai lable
control technology (RACT) and reasonably available control
measures (RACM) under the 8-hour NAAQS?

(&) What is the RACT requirement for areas subject to
subpart 2 in accordance with §51.903?

(1) For each area subject to subpart 2 in accordan ce
with  §51.903 of this part and classified moderate or high er,
the State shall submit a SIP revision that meets th e NOy and
VOC RACT requirements in sections 182(b)(2) and 182 (f) of

(2) The State shall submit the RACT SIP for each ar ea
no later than 27 months after designation for the 8 -hour
ozone NAAQS.

(3) The State shall provide for implementation of R ACT
as expeditiously as practicable but no later than t he first
ozone season or portion thereof which occurs 30 mon ths
after the RACT SIP is due.

(b) How do the RACT provisions apply to a major sta tionary
source? Volatile organic compounds and NO «x are to be
considered separately for purposes of determining w hether a
source is a major stationary source as defined in s ection

302 of the Act.
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(c) What is the RACT requirement for areas subject only to
subpart 1 pursuant to §51.902(b)?  Areas subject only to
subpart 1 pursuant to §51.902(b) are subject to the RACT
requirement specified in section 172(c)(1) of the A ct.

(1) For an area that submits an attainment
demonstration that requests an attainment date 5 ye ars or
less after designation for the 8-hour NAAQS, the St ate
shall meet the RACT requirement by submitting an at tainment
demonstration SIP demonstrating that the area has a dopted
all control measures necessary to demonstrate attai nment as
expeditiously as practicable.

(2) For an area that submits an attainment
demonstration that requests an attainment date more than 5
years after designation for the 8-hour NAAQS, the S tate
shall submit a SIP consistent with the requirements of
§51.912(a) and (b) except the State shall submit the RACT
SIP for each area with its request pursuant to Clea n Air
Act section 172(a)(2)(A) to extend the attainment d ate.
(d) What is the Reasonably Available Control Measu res
(RACM) requirement for areas designated nonattainme nt for

the 8-hour NAAQS? For each nonattainment area required to

submit an attainment demonstration under

shall submit with the attainment demonstration a Sl
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revision demonstrating that it has adopted all RACM

necessary to demonstrate attainment as expeditiousl y as
practicable and to meet any RFP requirements.

8. Section 51.913 is added to read as follows:

§51.913 How do the section 182(f) NO x exemption provisions
apply for the 8-hour NAAQS?

(a) A person may petition the Administrator for an

exemption from NO  « obligations under section 182(f) for any

area designated nonattainment for the 8-hour ozone NAAQS
and for any area in a section 184 ozone transport r egion.
(b) The petition must contain adequate documentatio n that

the criteria in section 182(f) are met.

(c) A section 182(f) NQ exemption granted for the 1-hour
ozone standard does not relieve the area from any NQ
obligations under section 182(f) for the 8-hour 0zo ne
standard.

9. Section 51.914 is added to read as follows:
§51.914 What new source review requirements apply f or 8-
hour ozone nonattainment areas?

The requirements for new source review for the 8-ho ur
ozone standard are located in §51.165 of this part.

10. Section 51.915 is added to read as follows:
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§51.915 What emissions inventory requirements apply
the 8-hour NAAQS?

For each nonattainment area subject to subpart 2 in
accordance with §51.903, the emissions inventory
requirements in sections 182(a)(1) and 182(a)(3) of
shall apply, and such SIP shall be due no later 2 y
after designation. For each nonattainment area sub

only to title I, part D, subpart 1 of the Act in ac

with  §51.902(b), the emissions inventory requirement in

section 172(c)(3) of the Act shall apply, and an em
inventory SIP shall be due no later 3 years after
designation. For purposes of defining the data ele

for the emissions inventories for these areas, the
relevant data element requirements under 40 CFR par
subpart A apply.

11. Section 51.916 is added to read as follows:
§51.916 What are the requirements for an Ozone Tran
Region under the 8-hour NAAQS?

(@) In General. Sections 176A and 184 of the Act

for purposes of the 8-hour NAAQS.

(b) RACT Requirements for Certain Portions of an O

Transport Region.
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(1) The State shall submit a SIP revision that mee ts

the RACT requirements of section 184 of the Act for each
area that is located in an ozone transport region a nd that
is -

(i) Designated as attainment or unclassifiable
for the 8-hour standard;
(i) Designated nonattainment and classified as
marginal for the 8-hour standard; or
(iif) Designated nonattainment and covered solely
under subpart 1 of part D, title | of the CAA for t he 8-

hour standard.

(2) The State is required to submit the RACT revis ion
no later than September 16, 2006 and shall provide for
implementation of RACT as expeditiously as practica ble but

no later than May 1, 2009.

12. Section 51.917 is added to read as follows:

§51.917 What is the effective date of designation f or the
Las Vegas, NV, 8-hour ozone nonattainment area?

The Las Vegas, NV, 8-hour ozone nonattainment area

(designated on September 17, 2004 (69 FR 55956)) sh all be
treated as having an effective date of designation of June
15, 2004, for purposes of calculating SIP submissio n
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deadlines, attainment dates, or any other deadline
this subpart.

13. Section 51.918 is added to read as follows:
§51.918 Can any SIP planning requirements be suspen
8-hour ozone nonattainment areas that have air qual
that meets the NAAQS?

Upon a determination by EPA that an area designated
nonattainment for the 8-hour ozone NAAQS has attain
standard, the requirements for such area to submit
attainment demonstrations and associated reasonably
available control measures, reasonable further prog
plans, contingency measures, and other planning SIP
related to attainment of the 8-hour ozone NAAQS sha
suspended until such time as: the area is redesigna
attainment, at which time the requirements no longe
or EPA determines that the area has violated the 8-
ozone NAAQS.

Appendix S to part 51 - [Amended]

Appendix S to part 51 is amended as follows:
1. By revising the second sentence of paragraph |

the fourth sentence of paragraph.

2. By revising paragraph Il.A.4(i)(a )and (b

3. By adding paragraph II.A.4(i)(c ).

536

)

under

ded in

ity data

ed the

ress

Il be

ted to

r apply;

hour

and the



8.

9.

By revising paragraph I1.A.4(ii).

By revising paragraph II.A.5 (ii).

By adding paragraphs I.A.5(iv) through (v).

By revising paragraph II.A.6(v)(c ).

By adding paragraphs 11.A.10(ii) through (v).

By amending paragraph IV.A Condition 1 by remov

footnote 5.

10.

By amending paragraph IV.A Condition 3 by

redesignating footnote 6 as footnote 5 and by redes

footnote 7 as footnote 6.

11.

By amending paragraph IV.A Condition 4 by remo

footnote 8.

12.

13.

14.

15.

16.

By revising paragraph 1V.C.3.

By revising paragraph 1V.D.

By revising paragraph IV.E.

By adding paragraphs IV.G through H.

By amending paragraph V.A by redesignating foo

as footnote 7.

17.

Appendix S to part 51

By revising paragraph VI.

The revisions and additions read as follows:

-Emission Offset Interpretative Ruling

ing

ignating

ving

tnote 10
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** * A major new source or major modification whic
would locate in any area designated under section 1
the Act as attainment or unclassifiable for ozone t
located in an ozone transport region or which would
in an area designated in 40 CFR part 81, subpart C,
nonattainment for a pollutant for which the source
modification would be major may be allowed to const
only if the stringent conditions set forth below ar
* *

For each area designated as exceeding a NAAQS
(nonattainment area) under 40 CFR part 81, subpart
for any area designated under section 107(d) of the
attainment or unclassifiable for ozone that is loca
an ozone transport region, this Interpretative Ruli
be superseded after June 30, 1979 (a) by preconstru
review provisions of the revised SIP, if the SIP me
requirements of Part D, Title 1, of the Act; or (b)
prohibition on construction under the applicable Sl
section 110(a)(2)(l) of the Act, if the SIP does no
the requirements of Part D. * * *

] ***

INELE

4.) ***
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(a) Any stationary source of air pollutants which

emits, or has the potential to emit, 100 tons pery ear or
more of any pollutant subject to regulation under t he Act,
except that lower emissions thresholds shall apply in areas
subject to subpart 2, subpart 3, or subpart 4 of pa rt D,

title 1 of the Act, according to paragraphs II.A.4( D@ )@a)

through (6 ) of this Ruling.

(1) 50 tons per year of volatile organic compounds i n
any serious ozone nonattainment area.

(2) 50 tons per year of volatile organic compounds i n
an area within an ozone transport region, except fo r any
severe or extreme ozone nonattainment area.

(3) 25 tons per year of volatile organic compounds i n
any severe ozone nonattainment area.

(4) 10 tons per year of volatile organic compounds i n
any extreme ozone nonattainment area.

(5) 50 tons per year of carbon monoxide in any

serious nonattainment area for carbon monoxide, whe re
stationary sources contribute significantly to carb on
monoxide levels in the area (as determined under ru les

issued by the Administrator)
(6) 70 tons per year of PM-10 in any serious

nonattainment area for PM-10;
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(b)) For the purposes of applying the requirements of

paragraph IV.H of this Ruling to stationary sources of
nitrogen oxides located in an ozone nonattainment a rea or

in an ozone transport region, any stationary source which
emits, or has the potential to emit, 100 tons pery ear or
more of nitrogen oxides emissions, except that the emission
thresholds in paragraphs II.A.4(i)(b )@ ) through (6) of

this Ruling apply in areas subject to subpart 2 of part D,

title | of the Act.

(1) 100 tons per year or more of nitrogen oxides in
any ozone nonattainment area classified as marginal or
moderate.

(2) 100 tons per year or more of nitrogen oxides in
any ozone nonattainment area classified as a transi tional,
submarginal, or incomplete or no data area, when su ch area
is located in an ozone transport region.

(3) 100 tons per year or more of nitrogen oxides in
any area designated under section 107(d) of the Act as
attainment or unclassifiable for ozone that is loca ted in
an ozone transport region.

(4) 50 tons per year or more of nitrogen oxides in

any serious nonattainment area for ozone.
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(5) 25 tons per year or more of nitrogen oxides in
any severe nonattainment area for ozone.

(6 ) 10 tons per year or more of nitrogen oxides in
any extreme nonattainment area for ozone; or

(c) Any physical change that would occur at a

stationary source not qualifying under paragraph

ILA.4()(a  )or(b ) ofthis Ruling as a major stationary

source, if the change would constitute a major stat
source by itself.

(i) A major stationary source that is major for
volatile organic compounds or nitrogen oxides is ma

ozone.

*k*k k% %

5 * % %

(i) Any net emission increase that is considered
significant for volatile organic compounds shall be
considered significant for ozone.

* ok *

(iv) For the purpose of applying the requirements
paragraph IV.H of this Ruling to modifications at m
stationary sources of nitrogen oxides located in 0z
nonattainment areas or in ozone transport regions,

or not subject with respect to ozone to subpart 2,
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title | of the Act, any significant net emissions i
of nitrogen oxides is considered significant for oz

(v) Any physical change in, or change in the metho
of operation of, a major stationary source of volat
organic compounds that results in any increase in e
of volatile organic compounds from any discrete ope
emissions unit, or other pollutant emitting activit
source shall be considered a significant net emissi
increase and a major modification for ozone, if the
stationary source is located in an extreme ozone
nonattainment area that is subject to subpart 2, pa
title | of the Act.

G, ***

(V) ***

(c) The reviewing authority has not relied on it in
issuing any permit under regulations approved pursu
40 CFR 51.165;
* ok ok ok ok

10. (i) ***

Pollutant And Emissions Rate

Carbon monoxide: 100 tons per year (tpy)
Nitrogen oxides: 40 tpy

Sulfur dioxide: 40 tpy
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Ozone: 40 tpy of volatile organic compounds or NO
Lead: 0.6 tpy
Particulate matter: 25 tpy of particulate matter em
PM-10: 15 tpy PM-10

(i) Notwithstanding the significant emissions rat
for ozone in paragraph 11.A.10(i) of this Ruling,
significant means, in reference to an emissions inc
a net emissions increase, any increase in actual em
of volatile organic compounds that would result fro
physical change in, or change in the method of oper
of, a major stationary source locating in a serious
severe 0zone nonattainment area that is subject to
2, part D, title | of the Act, if such emissions in

of volatile organic compounds exceeds 25 tons pery

(iif) For the purposes of applying the requirement

of paragraph IV.H of this Ruling to modifications a
stationary sources of nitrogen oxides located in an
nonattainment area or in an ozone transport region,
significant emission rates and other requirements f
volatile organic compounds in paragraphs II.A.10(i)
and (v) of this Ruling shall apply to nitrogen oxid

emissions.
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(iv) Notwithstanding the significant emissions rat e

for carbon monoxide under paragraph 11.A.10(i) of t his
Ruling, significant means, in reference to an emiss ions
increase or a net emissions increase, any increase in
actual emissions of carbon monoxide that would resu It from

any physical change in, or change in the method of
operation of, a major stationary source in a seriou S
nonattainment area for carbon monoxide if such incr ease

equals or exceeds 50 tons per year, provided the

Administrator has determined that stationary source S
contribute significantly to carbon monoxide levels in that
area.

(v) Notwithstanding the significant emissions rate S
for ozone under paragraphs 11.A.10(i) and (ii) of t his
Ruling, any increase in actual emissions of volatil e
organic compounds from any emissions unit at a majo r
stationary source of volatile organic compounds loc ated in
an extreme ozone nonattainment area that is subject to
subpart 2, part D, title | of the Act shall be cons idered a

significant net emissions increase.

* k k% %

IV * % %

C * % %
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3. Emission Reduction Credits from Shutdowns and
Curtailments.

(i) Emissions reductions achieved by shutting down
existing source or curtailing production or operati
may be generally credited for offsets if they meet
requirements in paragraphs I1V.C.3.i.1. through 2 of
section.

(1) Such reductions are surplus, permanent,
guantifiable, and federally enforceable.

(2) The shutdown or curtailment occurred after the
last day of the base year for the SIP planning proc
For purposes of this paragraph, a reviewing authori
choose to consider a prior shutdown or curtailment
occurred after the last day of the base year if the
projected emissions inventory used to develop the
attainment demonstration explicitly includes the em
from such previously shutdown or curtailed emission
However, in no event may credit be given for shutdo
occurred before August 7, 1977.

(i) Emissions reductions achieved by shutting dow
an existing source or curtailing production or oper

hours and that do not meet the requirements in para
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IV.C.3.i.1. through 2 of this section may be genera lly
credited only if:

(1) The shutdown or curtailment occurred on or aft er
the date the new source permit application is filed ; or

(2) The applicant can establish that the proposed new
source is a replacement for the shutdown or curtail ed
source, and the emissions reductions achieved by th e
shutdown or curtailment met the requirements of par agraphs

IV.C.3.i.1. through 2 of this section.

D. Location of offsetting emissions

operator of a new or modified major stationary sour
comply with any offset requirement in effect under
Ruling for increased emissions of any air pollutant
obtaining emissions reductions of such air pollutan
the same source or other sources in the same nonatt
area, except that the reviewing authority may allow
owner or operator of a source to obtain such emissi
reductions in another nonattainment area if the con
in IV.D.1 and 2 are met.

1. The other area has an equal or higher
nonattainment classification than the area in which

source is located.
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2. Emissions from such other area contribute to a

violation of the national ambient air quality stand ard in
the nonattainment area in which the source is locat ed.

E. Reasonable further progress . Permits to construct
and operate may be issued if the reviewing authorit y
determines that, by the time the source is to comme nce
operation, sufficient offsetting emissions reductio ns have
been obtained, such that total allowable emissions from
existing sources in the region, from new or modifie d
sources which are not major emitting facilities, an d from
the proposed source will be sufficiently less than total
emissions from existing sources prior to the applic ation
for such permit to construct or modify so as to rep resent
(when considered together with the plan provisions required
under CAA section 172) reasonable further progress (as

defined in CAA section 171).

*k*k k% %

G. Offset Ratios

1. In meeting the emissions offset requirements of

paragraph IV.A, Condition 3 of this Ruling for ozon e
nonattainment areas that are subject to subpart 2, part D,
title 1 of the Act, the ratio of total actual emiss ions
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reductions of VOC to the emissions increase of VOC
as follows:

() In any marginal nonattainment area for ozone
least 1.1:1;

(i) In any moderate nonattainment area for ozone
least 1.15:1;

(i) In any serious nonattainment area for ozone
least 1.2:1;

(iv) In any severe nonattainment area for ozone
least 1.3:1 (except that the ratio may be at least
the State also requires all existing major sources
nonattainment area to use BACT for the control of V

(v) In any extreme nonattainment area for ozone
least 1.5:1 (except that the ratio may be at least
the State also requires all existing major sources
nonattainment area to use BACT for the control of V

2. Notwithstanding the requirements of paragraph
IV.G.1 of this Ruling for meeting the requirements
paragraph IV.A, Condition 3 of this Ruling, the rat
total actual emissions reductions of VOC to the emi
increase of VOC shall be at least 1.15:1 for all ar
within an ozone transport region that is subject to

2, part D, title | of the Act, except for serious,
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and extreme ozone nonattainment areas that are subj ect to
subpart 2, part D, title | of the Act.

(3) In meeting the emissions offset requirements o f
paragraph IV.A, Condition 3 of this Ruling for ozon e
nonattainment areas that are subject to subpart 1, part D,
title | of the Act (but are not subject to subpart 2, part
D, title I of the Act, including 8-hour ozone nonat tainment
areas subject to 40 CFR 51.902(b)), the ratio of to tal
actual emissions reductions of VOC to the emissions
increase of VOC shall be at least 1:1.

H. Additional provisions for emissions of nitrogen
oxides in ozone transport regions and nonattainment areas
The requirements of this Ruling applicable to major
stationary sources and major modifications of volat ile
organic compounds shall apply to nitrogen oxides em issions
from major stationary sources and major modificatio ns of
nitrogen oxides in an ozone transport region or in any
0zone nonattainment area, except in ozone nonattain ment
areas where the Administrator has granted a NO x waiver
applying the standards set forth under 182(f) and t he

waiver continues to apply.

* k k k%

VI. POLICY WHERE ATTAINMENT DATES HAVE NOT PASSED
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* * * |In such cases, a new source locating in an ar

ea

designated in 40 CFR 81.300 et seq. as nonattainment (or,

where section Il of this Ruling is applicable, a n
source that would cause or contribute to a NAAQS vi
may be exempt from the Conditions of section IV.A i
conditions in paragraphs VI.A through C are met.

A. The new source meets the applicable SIP emissio
limitations.

B. The new source will not interfere with the
attainment date specified in the SIP under section
the Act.

C. The Administrator has determined that condition
and B of this section are satisfied and such determ

is published in the Federal Register

PART 52 - [Amended]

1. The authority citation for part 52 continues to
read as follows:
Authority: 42 U.S.C. 7401, et seq

Subpart A - [Amended]

2. Section 52.21 is amended as follows:
a. By revising paragraph (b)(2)(ii).

b. By revising paragraph (b)(2)(ii).
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c. By revising the entry for “ozone " in list to
paragraph (b)(23)(i).
d. By revising paragraph (b)(50)(i).

e. By revising the second sentence of footnote 1 t

paragraph (i)(5)(i)(e ).
§52.21 Prevention of significant deterioration of ai r
quality.
I
(b) ***
(1) ***

(i) A major source that is major for volatile
organic compounds or NQ shall be considered major for
ozone.
* ok ok ok ok

(2) * % %

(i) Any significant emissions increase (as define

at paragraph (b)(40) of this section) from any emis sions
units or net emissions increase (as defined in para graph
(b)(3) of this section) at a major stationary sourc e that
is significant for volatile organic compounds or NQ shall

be considered significant for ozone.

* k% k% %
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(23)(i) **~*
Pollutant and Emissions Rate

* % %

Ozone: 40 tpy of volatile organic compounds or NQ
T
(50) * * *
(i) Any pollutant for which a national ambient air
guality standard has been promulgated and any const ituents
or precursors for such pollutants identified by the
Administrator (e.g., volatile organic compounds and NQ are

precursors for ozone);

* ok ok ok
(i) * * *

(5) * * *

(i) * * *

(€)***

[footnote 1] No de minimis air quality level is pr ovided
for ozone. However, any net emissions increase of 100 tons
per year or more of volatile organic compounds or n itrogen
oxides subject to PSD would be required to perform an
ambient impact analysis, including the gathering of ambient

air quality data.
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3. Section 52.24 is revised to read as follows:

§52.24 Statutory restriction on new sources

(&) Any area designated nonattainment pursuant to
section 107(d) of the Act to which, immediately pri
the enactment of the Amendments to the Act of 1990
(November 15, 1990), a prohibition of construction
modification of major stationary sources was applie
retain that prohibition if such prohibition was app
virtue of a finding of the Administrator that the S
containing such an area:

(1) Failed to submit an implementation plan meetin
the requirements of an approvable new source review
permitting program; or

(2) Failed to submit an implementation plan that
provided for timely attainment of the national ambi
guality standard for sulfur dioxide by December 31,

This prohibition shall apply until the Administrato
approves a plan for such area as meeting the applic
requirements of part D of title | of the Act as ame
(NSR permitting requirements) or subpart 5 of part
title | of the Act as amended (relating to attainme
the national ambient air quality standards for sulf

dioxide), as applicable.
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(b) Permits to construct and operate as required b
permit programs under section 172(c)(5) of the Act
be issued for new or modified major stationary sour
proposing to locate in nonattainment areas or areas
transport region where the Administrator has determ
that the applicable implementation plan is not bein
adequately implemented for the nonattainment area o
transport region in which the proposed source is to
constructed or modified in accordance with the requ
of part D of title | of the Act.

(c) Whenever, on the basis of any information, the
Administrator finds that a State is not in complian
any requirement or prohibition of the Act relating
construction of new sources or the modification of
sources, the Administrator may issue an order under
section 113(a)(5) of the Act prohibiting the constr
or modification of any major stationary source in a
to which such requirement applies.

(d) The restrictions in paragraphs (a) and (b) of
this section apply only to major stationary sources
emissions that cause or contribute to concentration
pollutant (or precursors, as applicable) for which

transport region or nonattainment area was designat
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and for which the applicable implementation plan is
being carried out in accordance with, or does not m
requirements of part D of title | of the Act.

(e) For any transport region or any area designate
as nonattainment for any national ambient air quali
standard, the restrictions in paragraphs (a) and (b
this section shall apply to any major stationary so
major modification that would be major for the poll
(or precursors, where applicable) for which the are
designated nonattainment or a transport region, if
stationary source or major modification would be
constructed anywhere in the designated nonattainmen

or transport region.

() The provisions in §51.165 of this chapter shall

apply in interpreting the terms under this section.

(g) At such time that a particular source or
modification becomes a major stationary source or m
modification solely by virtue of a relaxation in an
enforceable limitation which was established after
August 7, 1980, on the capacity of the source or
modification otherwise to emit a pollutant, such as

restriction on hours of operation, then:
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(1) If the construction moratorium imposed pursuan t
to this section is still in effect for the nonattai nment
area or transport region in which the source or
modification is located, then the permit may not be SO
revised; or

(2) If the construction moratorium is no longer in

effect in that area, then the requirements of §51.165 of
this chapter shall apply to the source or modificat ion as
though construction had not yet commenced on the so urce or
modification.

(h) This section does not apply to major stationar y
sources or major modifications locating in a clearl y
defined part of a nonattainment area or transport r egion
(such as a political subdivision of a State), where EPA
finds that a plan which meets the requirements of p art D of
title | of the Act is in effect and is being implem ented in
that part.

() [Reserved]
() [Reserved]

(k) For an area designated as nonattainment after

July 1, 1979, the Emission Offset Interpretative Ru ling, 40
CFR part 51, appendix S shall govern permits to con struct
and operate applied for during the period between t he date
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of designation as nonattainment and the date the NS
program meeting the requirements of part D is appro
The Emission Offset Interpretative Ruling, 40 CFR p
appendix S, shall also govern permits to construct
operate applied for in any area designated under se
107(d) of the CAA as attainment or unclassifiable f
that is located in an ozone transport region prior

date the NSR permitting program meeting the require
part D is approved.

PART 80 - [Amended]

1. The authority citation for part 80 continues to
read as follows:

Authority: 42 U.S.C. 7414, 7545, and 7601(a).

Subpart D - [Amended]

2. Section 80.70 is amended as follows:

a. Inthe second sentence of paragraph (m)
introductory text by removing the words “included in
adding in their place “identified pursuant to

b. In the third sentence of paragraph (m) introduct
text by removing “listed in ” and adding in their place the
words “identified pursuant to .

c. By revising paragraphs (m)(1) and (2).

§80.70 Covered areas.
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* k k k% %

(m) * * *
(1) An area identified as a covered area pursuant t o]
this paragraph (m), whose classification as a sever e
nonattainment area under the 1-hour ozone NAAQS is removed
as a result of removal of the 1-hour ozone NAAQS, r emains a

covered area as follows:
(i) prior to redesignation as attainment for the 8-
hour ozone NAAQS the area remains a covered area;
(ii) after redesignation as attainment for the 8-ho ur

ozone NAAQS - [RESERVED].

(2) An area identified as a covered area pursuant t o]
this paragraph (m), whose classification as a sever e
nonattainment area under the 1-hour ozone NAAQS is removed
as a result of redesignation to attainment for the 1-hour

ozone NAAQS, remains a covered area as follows:

[RESERVED]

558



